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I. Introduction

A. Foreword

Around ten years ago, as a human rights worker in the Philippines, I was confronted with what was then a few cases involving victims of disappearance, torture and "salvaging"
. What made these cases different from the usual cases of human rights violations was the allegation that the alleged perpetrators turned out to be not agents of government, but members of armed opposition groups, or rebel groups
. What made the situation also different was that fact that the cases were not isolated but seemed to have been part of a series of incidents that were being perpetrated in many parts of the archipelago.

Today, more and more of these cases are being unearthed. The so-called "anti-DPA
" or "anti-infiltration campaigns" or "purges" from 1982 onwards have come down to us with names that could have been appropriate for other events: Cadena de Amor, Ahos, Olympia, Missing Link….. With the publication of the moving testimony of one of the victims
, more and more of the victims, their families and relatives, and just plain advocates for justice and peace, are also coming out with stories as well as with questions. I would like to thank you for inviting me here today to hear those stories and to listen to those questions. It is my hope that we would not only find some of the answers together, but also act together to resolve unanswered questions.

B. The Context Today

Indeed, two decades after the Communist Party of the Philippines (CPP) and the New People's Army (NPA) launched the anti-DPA campaigns, the context we find ourselves in remain volatile and confused. Philippine society remain dominated by injustice and inequality, managed by a government questionable for its foreign and national policies and priorities, as well as by greedy foreign and elite corporations; millions of Filipinos continue to eke out their living under dire and even sub-human conditions, both here and abroad. The human rights of the ordinary Filipino man, woman and child remain unprotected and unfulfilled, including their economic, social and cultural rights. Moreover, impunity for past civil and political rights violations continues as the quest for justice is pursued for the desaparecidos, the victims of torture and other violations during the Marcos era and after. And war rages in Mindanao, with the support of American troops, bringing with it another wave of violations, including internal displacement.

The peace negotiations between the Communist Party of the Philippines and the Philippine Government are more or less at a stand-still, and the 1992 agreements, including one on human rights,
 are merely ink on paper. Meanwhile, as part of the global anti-terrorist campaign, the CPP-NPA has been labelled as a "terrorist organisation". Also in January this year, Rolando Kintanar was brutally assassinated by the CPP, and at least three others followed suit in separate incidents. Mid-year, a new hit-list from the CPP apparently came out. These recent developments have sparked a public debate on the issue of accountability of armed groups.
 Moreover, persons like you, who have been affected in one way or another by the anti-infiltration campaigns, have stepped up efforts to reflect and act on these issues, including the formation of PATH.

Despite the settling-down of polemics and tactical building of alliances, the dynamic civil society that the Philippines is deservedly famous for, continues to reel from the effects of the disintegration of a unified opposition movement that had challenged an unjust system and provided alternatives to the exploitation of the people. Moreover, different Left groups have sprouted after the "reaffirmist-rejectionist debate" while the CPP-NPA continues to hold on to its ideology and defends much of its previous practice.

Within this complicated, multi-layered context, an enduring commitment for peace, justice and democracy lives on in the hearts of many persons involved in the broad people's movement for genuine change. While the work with the people goes in all its myriad forms and styles, the quest for justice for the victims of the anti-infiltration campaigns has not only been generally neglected, but also ignored. Survivors, families and human rights advocates had first to start on this long and still unfinished process of healing and questioning. Part of this process is the questioning of how armed groups are accountable for the acts they commit against the dignity of a human being? This is partly why we are here today.

At the same time, I would like to stress that this process of healing and the search for justice for the victims are not separate from our broader quest for peace, justice and democracy. While NGOs and civil society associations pour efforts into people's empowerment, reconstruction and improving our people's lives, the "people's movement" should likewise continue to search for paradigms that are workable, just and relevant to our society and to our lives. Last but not the least, the CPP-NPA and all the groups that have been established are likewise affected and should all be made to seriously reflect and act to resolve the issues in favour of justice and accountability. In other words, ALL are concerned and have a responsibility to promote this process seriously.

II. WHY are armed groups accountable?

A. The Legal Frameworks: International Law and National Law

Much of the struggle for peace, justice and democracy starts from the perspective of someone who feels wronged and a feeling that one has to achieve what is right. Recourse to law, in the broadest sense, has been part of the methods to achieve what is right. In contemporary Philippines, recourse to national law and its legal system is usually reluctantly resorted to, if not outright avoided, because our law is perceived to be "unjust" and on the side of the "oppressors". On the other hand, recourse to international law standards is eagerly perceived as providing blanket solutions to any given problem.

From the perspective of a lawyer trained initially in national law and later in international law, I believe that it is necessary to have recourse to both national and international law. The practice of national law usually feeds into the development of international law standards. There is, moreover, an imperative for international standards to be applied at the national law, popularly called the national implementation of international law. The national implementation of international legal standards is part and parcel of our quest for justice and an important part of the struggle for the universality of human rights. 

But what is international law and why use it? International law standards reflect the common aspiration of States and peoples to achieve universal values as they develop over time. In using international law, we must always bear in mind what reasons we should use it for. An eminent judge of the International Court of Justice reminds us that international law is a vehicle for the attainment of certain values. She goes on to say

"Whether one regards international law as 'rules that restrain', or as 'a common language', or as a 'normative guidance in the making of decisions', it is clear that it has a significant role to play in today's contemporary problems… The function of international law is to find that fine balance between legal expectations generated by experiences of the past and the solving of problems as they present themselves today."

There is another, more practical reason why international law standards are useful in pursuing the accountability of armed groups. Armed groups necessarily reject national law as being an embodiment the system that they seek to overthrow. International law, on the other hand, is "supra-national" and therefore "provides a degree of legitimacy vis-à-vis armed groups that national law does not."
 Most of the armed opposition groups,
 therefore, accept the framework of international law as "impartial" to an extent possible. This acceptance could also be anchored on the ambitions of opposition armed groups to take over a territory as government and thus to legitimately join the international community of states later on if they are successful. 

In dealing with the issue of the accountability of armed groups under international law, we deal with a legal topic that is still being discussed and over which there is much controversy. Moreover, while international law standards may provide a necessary part of the framework, much remains to be done to translate these standards into reality. Lastly, the development of international law is a continuing process and its relevance to contemporary affairs lies in its progressive interpretation. In the end of the day, it is up to the people's movement seeking justice to use these international standards at home and further develop them through empirical experience.

B. International Law applicable for the accountability of armed groups

Certain international legal regimes exist under which armed groups could be held accountable for their acts. As characteristic of international legal domains, they provide standards that are valid for past experiences but are applied to current situations. Although most of these standards continue to be valid in today's world, new evolving situations sometimes challenge the restricted applicability of these standards and are therefore extended to the limit of their interpretation. Thus, bearing in mind that international law continues to evolve, I will deal cursorily with the current status of armed groups' accountability under international law. In the process, I will pose the challenges that demand a critical consideration on the relevance of these standards in the quest for justice for the victims of armed groups in the Philippine context.

1. International Human Rights Law

The development of international human rights law over the recent decades was directed towards making governments accountable for the treatment of their nationals and other persons under their jurisdiction. As part of public international law, international human rights law classically deals with States, as the bearers of the obligations on one hand, and the individuals or groups as rights-bearers on the other hand. The sources of international human rights law are the same as those traditionally enumerated in the Statute of the International Court of Justice, namely: international treaties, international custom, general principles of law recognised by civilised nations and, to a limited extent, judicial decisions.
 The positivist school reinforces this traditional perspective by providing that only treaties are sources of the human rights obligations. Since only States could ratify human rights treaties under current multi-lateral arrangements of the international community of states, then non-state actors are necessarily excluded from being holders of human rights obligations. 

Indeed, under the present status of international human rights law, States remain the main bearers of human rights obligations. It is the States combined together that actually develops the substance and the practice of international law. States continue to be the main subjects of international law. When a State transgresses its human rights obligations, either through an act infringing the obligation or gross neglect in the protection or fulfilment of the obligation, then the State commits a human rights violation. They are held accountable because these States are obliged to respect, protect or fulfil those rights provided by the treaty or treaties they have ratified. Moreover, as part of the international community of States, they are likewise obliged to respect international customary law, particularly "jus cogens", that also provides for certain non-derogable human rights norms. The State in this case is held accountable by the international community of States through international or regional systems for the protection of human rights.
 These systems are organically situated within inter-State (or inter-governmental) organisations such as the United Nations.

Nevertheless, it is part of contemporary reality that independent and armed opposition groups could also, and do, have persons under their control and may commit acts similar to the violations of human rights. Although cases may fall under the ambit of international humanitarian law, i.e. when an armed conflict exists and thus would be strictly violations of international humanitarian law, certain human rights standards are relevant in both contexts of peace as well as armed conflict. When armed groups transgress these human rights standards, these acts are usually termed as human rights abuses. The accountability of these groups would usually be called for through national criminal liability of the armed groups and by the individuals who perpetrated those acts, and not necessarily through the existing international or regional systems for human rights protection.

On the other hand, the strictly human rights accountability for the acts of armed groups would eventually be carried by the State itself. The State is obliged to extend reasonable protection even from acts by persons acting in their private capacity.
 Moreover, the State is obliged to pursue the remedies resulting from the perpetration of those acts by private persons, including armed groups, be it in the form of investigations, prosecution and punishment of the perpetrators.
 These interpretations of human rights being violated by the State, through its non-exercise of due diligence, even if committed by non-State actors, are actually of recent vintage. Having evolved only in the last decade, human rights in the private sphere debate has eventually lead to the collapse of the traditional private/public sphere in the applicability of international human rights.
 Moreover, under these developments, opposition armed groups, as non-state actors, can be held indirectly accountable for the human rights violations.

However, the notion of criminal liability of the armed groups seems to be insufficient in dealing with acts that are characteristic of those perpetrated by armed groups, not only in practical terms but in terms of the very substance. This situation arises because in our efforts to find justice for the victims of the acts by armed groups, we are attempting to hold up armed groups to at least the same human rights standards that apply to States. The notion of human rights raises obligations to a higher level of responsibility and accountability, and recognised universally. We therefore describe the transgressions of these standards are human rights abuses or even as "violations". At the same time, we are reluctant to provide the armed groups with the authority and the means normally pertaining to States, to remedy those transgressions or failings. There is also some reluctance on the part of international commentators to say that armed groups are subjects of international law that therefore imposes duties directly on them.

Notwithstanding these questions, they must be addressed. As one Philippine legal scholar stated:

"The Left purge is yet another concrete argument for the bold assertion that human rights creates obligations on or can be applied to non-state actors like rebels, and not just states or governments. The basis for this is the more dynamic view that human rights are meant not just to regulate the state but, more fundamentally, to assert the inherent rights of individuals against all forces, whether state or non-state, which would violate them."

Current international human rights discourse is looking more and more seriously at why and how armed groups could be held directly accountable under international human rights law. Several approaches are being deliberated on. One approach looks at duties under international human rights law, a prime example of which is Article 29 of the Universal Declaration for Human Rights which provides: "Everyone has duties to the community in which alone the free and full development of his personality is possible." Another approach looks at the harm to the victim rather than the role of the State in the perpetration of the harm; this therefore not only looks at the protection and restitution of the individual harmed but as well as the redress by the non-state actor itself. 

One evolving approach that is slowly gaining ground calls for the direct applicability of human rights norms on the actions of the non-state actors, particularly armed groups. Where non-derogable rights are at issue, armed groups are increasingly being held accountable. Some incipient practice is emerging. For example, the UN Special Rapporteur on extra-judicial executions has repeatedly called for armed groups in Algeria and in Sudan to stop the killings, even though strictly her mandate is based on international human rights standards. The UN Security Council has likewise demanded that armed groups in Afghanistan respect human rights. In one case, the UN Committee against Torture found that a governing clan in Somalia could be in a position to violate the prohibition against torture if an asylum seeker (who happened to be in Australia) is returned to Somalia.
 

Aside from emerging practice, some international "soft law" standards that cover non-state actor accountability have slowly been recognised. A prominent example of this is the "Guiding Principles on Internal Displacement".
 Another interesting source of accountability for acts of non-state actors is the UN declaration on Victims' Rights
 that provide guidance on ways and means to improve the situation of victims of crimes and violations. Discussions within the international human rights community on non-state actor accountability are likewise held on the elaboration of new soft-law standards. A primary example is the draft "Basic principles and guidelines to a remedy and reparation for victims of violations of international human rights and humanitarian law,"
 currently being considered in the UN Commission on Human Rights.

Last but not the least, in a prominent development in international treaty-making, the UN Convention on the Rights of the Child Protocol on the Involvement of Children in Armed Conflict directly prohibits armed groups "distinct from the armed forces of a State" from involving children in the hostilities.
 Moreover, in present discussions on a draft treaty on the protection from disappearances, one of the issues is whether or not to pronounce on the obligations of armed groups not to commit disappearances and to protect individuals from disappearances.
 Views have been put forward that armed groups as much as States perpetrate disappearances as part of their methodology and therefore should be held accountable for these acts.
 

In view of the above, this may be the place to take stock of what, exactly, are the human rights standards that armed groups should be accountable for. This is a pertinent question because aside from the fact that armed groups are not recognised as equal to States as subjects of international law, they are neither in a position to bind themselves in the traditional methods of ratification of treaties. Nevertheless, outside of the treaty law and the soft law relevant to armed groups that are presently being developed by the international community of States, there exists the concept of international customary law that includes the concept of peremptory norms of international law or jus cogens.
 Human rights norms that are considered to be part of jus cogens include those termed as "non-derogable" rights, 
 e.g. prohibition of torture, slavery, summary executions, genocide, among others. These human rights therefore have to be protected and respected at all times and no justification can be put forward for their commission. It does not matter whether the potential victim is an alleged spy or deep penetration agent
 as they continue to enjoy the non-derogable right of, for example, not to be tortured, under any circumstances.
 

Of course, the basic problem of developing effective legal mechanisms for the human rights accountability of armed groups remains a big question. As mentioned earlier, while we may hold armed groups accountable for certain acts, we are reluctant to give them the means to be accountable for these acts, such as recognising their own justice system. It is as problematic at the international level where the system of human rights protection has been set up to monitor and regulate State compliance with international human rights norms. This is a dilemma that has to be addressed. More practice would undoubtedly emerge. It would, for example, be interesting to note how the UN Committee on the Rights of the Child, with regard to the implementation of the Child Rights Convention Protocol on children in armed conflict, would proceed on holding armed groups accountable for their acts under the protocol. Indeed, this is an area where progressive development is called for in the area of international law standards and in its attendant mechanisms as well.

From this exposition, it is clear that the classical interpretation of human rights accountability remain heavily on the part of the State, whether or not for the acts perpetrated by State agents or by non-state actors. Indeed, State accountability for human rights should continue to be the bedrock of international human rights law applicability, since it is the State that is the legitimate repository of power and authority that could be abused in violation of the human dignity of the individual or vulnerable groups. Current developments all over the world, in developing and developed countries and countries in transition, show that human rights remain perpetually in danger of the State.

However, it is likewise clear that there is an emerging trend to call for the direct accountability, based on human rights standards and outside of international humanitarian law norms, of at least non-state actors that could commit acts similar to State violations of non-derogable human rights. Where the non-state actor, in this case an opposition armed group, could exercise power over individuals similar or identical to the State-individual relation, then the application of human rights standards on the acts of the armed group is a necessity to fill what is presently a legal vacuum. Taking it also from the perspective of the victim and their families, the vulnerability of an individual in the hands of an "authority" in which power resides is the identical whether it is a State agent or an armed group agent that perpetrates the act.

At this point, it is timely to recall that the concept of human rights has been developed based on the imperative for universal human dignity and justice. This basic concept has found its expression in international human rights law. With current developments of opposition armed groups exercising power in ways that had never been seen before, their accountability for acts violating human rights standards is also crucial for the well-being of the victims of these acts and for the prevention of such acts in the future. In the end of the day, we cannot remain intolerant of human rights violations committed by the State and not of similar acts committed by armed groups. 

2. International Humanitarian Law

Unlike International human rights law, International Humanitarian Law was conceived and developed precisely to deal with the behaviour of all parties to an armed conflict, including non-state armed groups in the case of internal armed conflicts. The purpose of international humanitarian law is to minimise or prevent harm and suffering of civilians and other persons hors combat
 within the context of an armed conflict. Thus, a series of treaties in the form of conventions and protocols have been elaborated and ratified by practically all States. 

The principle that minimum standards of protection should be applied to situations where persons are most vulnerable during armed conflict is rooted in the so-called Martens Clause of the Laws of War. The Martens Clause embodies the international customary law concept that "civilians and combatants remain under the protection and authority of the principles of international law derived from established custom, from the principles of humanity and from the dictates of public conscience."
 More than before, customary international humanitarian law, like customary international human rights law, is more and more recognised as a source for gauging acceptable or non-acceptable behaviour of all parties to a conflict. In their conduct, 

 "state actors - as well as, increasingly that of non-state actors - may … result in either the strengthening or weakening of international  law and humanitarian principles. It is the duty of humanitarian actors to defend humanitarian customs through their actions and to denounce any failure to respect them."

In the case of the Philippines, the relevant international humanitarian law is that applicable to non-international conflicts or so-called internal conflicts. It consists first of all of Common Article 3, often cited as a " mini-Convention" and which is deemed to have achieved the status of international customary law applicable to parties in a non-international armed conflict. Protocol II of the Geneva Conventions, on the other hand, applies directly to internal conflicts and provides an even more extensive list of obligations in the protection of victims of internal wars.

Common Article 3 provides the minimum standards that must be respected by all parties to the internal conflict, including armed groups. The standards are meant to protect "persons taking no part in the hostilities"
 for any reason including, but not restricted to, members of armed forces.
 It includes any detainee, regardless of status, under the control of the detaining authority. It includes even civilians who had directly taken part in hostilities but who are captured and who are then entitled to protection.

Common Article 3 is therefore directly relevant to this discussion. The minimum standards to be followed by all parties to a conflict in respect of the persons protected mentioned above is the absolute prohibition of the following acts: 

a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture;

b) taking of hostages;

c) outrages upon personal dignity, in particular humiliating and degrading treatment;

d) the passing of sentences and the carrying out of executions without previous judgement pronounced by a regularly constituted court, affording all the judicial guarantee which are recognised as indispensable by civilised peoples.

With this provision, the allegation that a person is a spy or a deep-penetration agent is totally irrelevant. If a spy is caught in the act, it is true that he or she cannot benefit from the status of a prisoner of war that international humanitarian law has elaborated, particularly under the Third Geneva Convention. And even then, the Third Geneva Convention further provides that such spies caught in the act must be treated with humanity and must not be punished without a fair and regular trial.
 

In addition, the 1977 Protocol II of the Geneva Conventions
 presents a high developmental leap in application of fundamental guarantees of all person who do not or no longer take a direct part in hostilities, of the rights of persons whose liberty has been restricted, and of judicial guarantees. With regard to the latter, the International Committee of the Red Cross has noted that 

"the Protocol's judicial guarantees provisions, in particular, surpass the protection afforded by human rights law, in as much as the specific judicial guarantees provided for under humanitarian law are non-derogable."

Indeed, Protocol II expands the protection offered by Common Article 3. As it is applicable to the Philippine context where the threshold requirement had been reached,
 the extensive guarantees provided by Protocol II apply to all the parties. In this context, which is at the heart of our discussion, I would like to refer to "Humane Treatment" guarantees of Protocol II, particularly Article 4 that deals with "Fundamental Guarantees" and Article 5 that deals with "persons whose liberty has been restricted." These two articles taken together enumerate the minimum protection guarantees that the victims of the purge campaigns could have been provided. 

Under the above mentioned norms, stipulated in Common Article 3 of the Geneva Conventions as well as relevant provisions of Protocol II, it is clear that armed groups could and should be held accountable for violations of international humanitarian law. It should moreover be stressed that many of the protective norms found in Common Article 3 are now considered as part of international customary law.

3. International Criminal Law

One of the more exciting developments in public international law is the recent blossoming of International Criminal Law. Bearing a close relationship to international human rights law and international humanitarian law, this branch of international standards encompasses international crimes and regulates international courts. The elaboration of international crimes saw its first exposition during the Nuremberg Trials post-World War II where the concept of war crimes, crimes against humanity and genocide were explored in the cases brought before the tribunals. After the Nuremberg and Tokyo tribunals, the ad-hoc courts on former Yugoslavia and Rwanda were set up and are still functioning. Today, the establishment of the International Criminal Court bears witness to the further development of international criminal law. The Rome Statute of the International Criminal Court codifies at least half a century of practice and progressive development of the law on international crimes, most of which are violations of international human rights and humanitarian laws. 

In all these developments, the notion of individual responsibility for the acts perpetrated has been firmly established as the basis for the culpability of the alleged perpetrators, regardless of their being affiliated or not with the State. Members of armed dissident groups, and even individuals acting in their own behest in most cases, could therefore be held accountable for international crimes.

Under international criminal law, war crimes, crimes against humanity and genocide have been recognised as the principal categories of international crimes. Other international crimes such as aggression and international terrorism have likewise been recognised but the case law is practically non-existent. For purposes of our discussion, this paper will discuss only war crimes and crimes against humanity.

War crimes cover an entire gamut of violations of international customary and treaty law under international humanitarian law and are committed against "the enemy." Thus, in the context of the anti-infiltration purges, if the detainees tortured, mutilated and/or killed would be considered as part of the "enemy forces", then the acts perpetrated against them could amount to war crimes as violations of customary law and Common Article 3. Moreover, Protocol II provisions as well could be applicable. The detainees, in this case, even though considered "spies", are still legally protected by virtue of their not taking direct part in the hostilities at the time of the acts or offences perpetrated by the armed groups, and/or because their liberty was restricted by the armed groups.

On the other hand, crimes against humanity are directed against civilians or persons who do not take part or no longer take part in armed hostilities. They may be directed, therefore, to members of one's own group. Offences belonging to this category of crimes may also occur in peacetime and outside of an armed conflict situation.
 The basic characteristic of a crime against humanity is the perpetration of certain acts (e.g. murder, torture, slavery, rape, persecution) that is part of a systematic and widespread practice. The practice must be part of a policy of the authorities or is acquiesced to by them. Isolated acts of inhumanity not part of a pattern cannot be considered as crimes against humanity. On the other hand, an individual may still be guilty of a crime against humanity, even though he or she has perpetrated only one single act, if that act was part of a policy or widespread or systematic practice.

Offences that are categorised as crimes against humanity may be committed by state agents, as well as members of armed groups. Private individuals may commit these offences, at least with reference to some crimes as, for example torture,
 so long as the intrinsic element of the widespread or systematic pattern or policy is in place.

It therefore behooves us to reflect, based on documentation as well as the testimonies of the victims, if the acts perpetrated during the purges could be labelled as war crimes or crimes against humanity. The answer to this issue may also depend on your perspective - if the victims were actually part of the "enemy", or if they were actually part of the armed group that perpetrated these crimes against them. In whichever case, what is manifest is that individual criminal responsibility accrues to the perpetrators of the offensive acts. Under these cases, alleged perpetrators of war crimes or crimes against humanity may be prosecuted not only in the jurisdiction where the crimes were committed, i.e. in the Philippines. They may also be prosecuted in other legal jurisidictions provided that certain legal requirements are met under the notion of universal jurisdiction. Moreover, crimes against humanity benefit from the non-applicability of statutes of limitation and may therefore be prosecuted even after many years since their commission.

4. Agreements with non-state armed groups

Agreements that armed groups themselves have entered into fall under the last category on which armed groups could be held accountable. The Comprehensive Agreement on Human Rights and International Humanitarian law entered into between the Communist Party of the Philippines and the Government of the Republic of the Philippines is one example. The CPP has likewise acceded to Protocol II of the Geneva Convention in 1991 and later on in 1996 made a unilateral undertaking to apply the Geneva Conventions and Protocol I. A few other examples could be cited from other countries.

An outstanding example could be seen in the recent undertaking initiated by the Geneva Call just three years ago.
  Under this scheme, rebel movements and other armed groups commit themselves to a total ban on anti-personnel landmines. In the Philippines, the Moro Islamic Liberation Front has committed itself to the prohibition of anti-personnel landmines by signing the Declaration in 2002.

Although these agreements may be free standing, they are nevertheless implemented within the context of international law and are themselves sources for the commitments and undertakings of armed groups. These agreements may also be important sources for accountability.
 In addition, they may be particularly useful where normative gaps exist in armed group accountability.

C. Some aspects in the use of International Law for the accountability of non-state armed groups

In laying out before you the above exposition on the current status of international legal discourse of armed group accountability, let me bring to the fore three areas relevant to their implementation. 

The first and foremost of these considerations are the limitations in the implementation of international standards. While these standards have the positive consequence of a universal application of values, they can only have a direct effect if national implementation mechanisms are in place and strong enough for their direct implementation at the domestic level. Even the International Criminal Court emphasises its complementarity, an international legal mechanism, with national mechanisms by giving priority to national implementation as a rule.
 Some pre-conditions may be necessary in order to make this situation a full reality. Some of these may be the following: a general awareness by and vigilance of national constituencies with regard to their rights, enactment of national legislation in accordance with international norms, the use of these norms by the Bar in their practice and their implementation by domestic courts. Obviously, unless international standards are implemented nationally, they will remain unheeded. 

Regardless of the status of the implementation of international standards under national legal systems, it is nevertheless important to regard international standards as points of reference in the work of civil society organisations working for justice. The adoption of international norms as legal frameworks provides a legitimate basis and gives credibility to the work of civil society organisations. Cross-regional perspectives and exchanges may even strengthen this perspective as experiences could validate the relevance of international norms in domestic spheres. 

Last but not the least, the limitation that international law is an evolving body of rules is likewise one of its best strengths. The progressive interpretation of international law has defeated many claims to formalism and rigidity in the use of international standards. One of my favourite commentators on public international law has summed up that one purpose of international law is to be a "promise of justice". He says:

"As a promise of justice, international law describes the international world as a political community in which questions of just distribution and entitlement are constantly on the agenda….. The image of law as a pointer towards justice….encourages support for transformation: a world of - for lack of better words - peace, equality, and freedom."

The issue of the accountability of armed groups under international law remains one of the hotly debated issues in contemporary discourse.
 At the same time, in-field research has revealed that NGOs, practitioners and other civil society organisations seeking armed groups accountability actually adopt, for their actions, the legal framework that is most effective, and that they tend to be pragmatic.
 For example, the classical limitation of the fact that only States could ratify human rights treaties "has not stopped many actors in the field from using provisions in those treaties as a basis for discussion with armed groups."
 These findings reveal one of the most under-estimated assumptions of international law: progressive interpretation in the field. On this issue, it would be interesting to see how Philippine civil society would tackle armed group accountability within the context of evolving development of international norms. 

III. WHO are accountable?

Of course, when we speak of armed group accountability, we would also consider who exactly is accountable.
 The following is a cursory look at four possible groups:

A. Armed groups themselves

The possible accountability of armed groups themselves is derived from the assertion that they merit being regarded as legal personalities exercising de facto authority. The international community is generally reluctant in assuming that armed groups have legal personalities as such since these could translate into being subjects of international law. Moreover, despite the fact that Article 3 of the Geneva Conventions provides that the assumption of international legal obligations by armed groups makes the issue of their status an irrelevancy, States are nevertheless particularly wary. Moreover, the provisional existence and the "illegality" of these armed groups make it difficult to actually pin down armed group accountability other than for purposes of denunciation. If, for example, the right to redress or restitution is instituted for victims of human rights abuses by armed groups, would there be "assets" that could be distributed to the victims? 

Another problem in the accountability of armed groups as such is that of attribution of the acts themselves. Unless there are independent case documentation and clear indications of armed group policies, as in situation of crimes against humanity, attribution of acts to armed groups may also raise difficulties. Lastly, one continuing difficulty is where or in what jurisidictions can one hold armed groups accountable, given the fact that there are no suitable forums for their prosecution as such. 

One exception to this unclear situation could be found in an article on the conduct of an insurrectional or other movement with reference to State responsibility for internationally wrongful acts. It says:

"1. The conduct of an insurrectional movement which becomes the new government of a State shall be considered an act of that State under international law."

Thus, If the Communist Party of the Philippines, to which the acts could be attributed, would later on become the government of the Philippines, then the State may be held responsible for those acts committed when the CPP was still waging the insurrection. This would be probable if those acts are found to be international criminal acts that a State could be responsible for under the Articles on State Responsibility.

B. Leadership

The individual criminal accountability of leaders of armed groups would require the commission of acts that are criminal, as directly perpetrated by others under the leader's commands. Particularly in the commission of crimes against humanity, leaders of armed groups could be held responsible for the acts of their subordinates on the basis of command responsibility. 

The notion of command, or "superior", responsibility would require certain cumulative conditions as follows:

1. The superior exercises "effective command, control, or authority over the perpetrators";

2. The superior "knew, or had information which should have enabled him to conclude in the circumstances at the time that crimes were committed or had been committed", or "should have known" of the commission of these crimes; and

3. The superior "failed to take the action necessary to prevent or repress the crime."

Of course, if the superior had consciously and with intent planned the policy related to the crimes and/or ordered the commission of the acts, knowing these policy and acts are illegal or they are manifestly illegal, then the superior would be held liable for such conduct itself. The leaders could be held directly accountable for participation in a common purpose through design or planning, inciting or ordering.

C. Perpetrators

Naturally, the direct perpetrators, e.g. those who physically committed the act itself, are accountable. Nuremberg case law has set the rule that the perpetration of criminal acts cannot be excused by superior orders. As one international justice wrote: 

"Where the conduct amounts to a serious violation of international humanitarian law or international criminal law, and whatever the category of crime (a war crime, a crime against humanity or another crime such as torture) the perpetrator must be held accountable. However, the fact that he acted following superior orders may be urged in mitigation of punishment."

The responsibility of the perpetration of the crime likewise extends to other persons who may not have directly participated in the act, but had participated through other types of conducts. Some of these other forms of conduct are: perpetration in part, conspiracy or participation in the design or planning, incitement or instigation and attempt. In these cases, a person may be held accountable for his or her participation in the perpetration of the act.

D. State

As stated earlier, the State may likewise be held accountable for the acts of armed groups in a limited sense. Generally, the State is accountable for the acts of armed groups if it fails to duly prevent or fails to repress those acts, thus incorporating the notion of negligence. Under international human rights law, part of the State's obligation is to pursue the repression of acts such as these through investigation, prosecution and punishment. In the famous case of Velasquez-Rodriguez, the Inter-American Court of Human Rights held that the government had failed to fulfil its duty to protect individuals because it did not pursue an effective investigation and prosecution of the case of a disappearance, regardless of who may have perpetrated the act. 
 Many other cases and pronouncements have come about since then, in both national and international law, that obliges the State to protect individuals from the harmful acts of other private individuals.

However, under International Humanitarian Law, the situation is not as clear-cut. Commentators have opined that the lack of practice in holding States responsible for the acts of armed groups is due to the nature of IHL. Specifically under Article 3 of the Geneva Conventions and Protocol II, armed groups are held directly responsible for their own wrongful acts.
 In this case, States are not held responsible for the armed groups' acts but may nevertheless prosecute and punish the perpetrators of those acts under national law. 

IV. HOW can accountability be pursued?

It is obvious, therefore, that under international law, accountability of armed groups could be pursued. The limitations that are inherent in international law are accompanied by many opportunities in its continuing development as a framework for justice for the victims. I would therefore like to touch shortly on certain points concerning how can accountability of armed groups be pursued. In doing so, I would like to expose certain issues related to this work in the Philippines.

A. Pursuing armed group accountability: Dilemmas or Challenges?

The first part has to do with our own dilemmas. I raise this at this point because in the context of the Philippine struggle for justice, I believe that it is imperative to examine our own personal motivations. Whatever our motivations as active political actors, we do bear responsibilities for our own actions that should be based on basic principles: standards of justice, social commitment and our own accountability to the victims themselves. Finally, with the myriad relationships that we as political actors have built over many years in our participation in the social and political struggle, we have to be honest on how far each of us can go on such a sensitive endeavour as this.

Operationally and of direct implication to PATH as an organisation, the quest for the accountability of armed groups would necessarily translate into a principle of non-selectivity. Meaning, that a genuine quest for justice would hold persons responsible for their acts in the purges, wherever these persons may be right now and whatever their roles are presently. Otherwise, it would be sheer hypocrisy to hold someone responsible but not another because the latter happens to be in the "right" group or the right position. The victims of the purges deserve more than this.

In addition, one operational dilemma that PATH as an organisation may need to resolve for itself is the mapping out of priorities. Given the enormity of the problem of impunity hand in hand with the need for healing for the families of the victims as well as the survivors, it would do well to strike a balance that would be sustainable. 

It would also do well to reflect on the issue of so-called "hierarchy" of human rights violations vis-à-vis human rights abuses. Some are of the opinion that human rights violations by the State are of a higher category than those acts perpetrated "only by non-state actors." I personally strongly disagree. Nevertheless, this is one question that needs to be addressed because it is of utmost importance to the handling of the cases, including the need for professional documentation. This is particularly true in the Philippines where discussions of these acts by non-state actors have been perceived as "taboo" even in progressive circles or are seen as denigrating the work for the accountability of the State for its own acts.

Last but not the least, there remain political dilemmas that need to be seriously reflected on. First and foremost is the possible involvement of the State. To what extent should PATH collaborate with the government in order to find the truth, to seek justice and to help the survivors and families in this gigantic task? Considering that the State legally has a human rights obligation to pursue the prosecution of the perpetrators and to seek redress for the victims, how far should PATH demand the implementation of this obligation? On the other hand, we also know that unless the Government is truly sincere, the predilection of government is to manipulate this issue for purposes of de-legitimising the decades-long people's struggle for social change and of downgrading the credibility of the Philippine social movements. 

Finally, these same questions on collaboration more or less pertain also to PATH's work with other political groups. 

In the end of the day, the resolution of these dilemmas will naturally depend on what are the final objectives of the organisation. What does "truth" mean in terms of your vision? What does "justice" mean? What is the extent of the accountability of armed groups and perpetrators that you are aiming for?

These dilemmas are unavoidable. The responsibility for their resolution lies with each one of us and as a collective. As an optimist, I would transform the above "dilemmas" into challenges that will consciously incite a more meaningful commitment and engender more effective strategies. Although easier said than done, we do have to be conscious that the resolution of these "dilemmas", or challenges, is an important process. It is likewise imperative that we to situate this endeavour within the context of the broader struggle for justice and democracy. 

B. Approaches to armed groups

Various experiences on approaching armed groups in certain countries have emerged. International humanitarian and human rights groups have also examined these questions, at both policy and operational levels. 

One pioneering research on armed group accountability dealt precisely with these "approaches to armed groups".
 Nine countries, of which the Philippines was one, were studied in terms of the context and the human rights abuses of armed groups. The framework that the study suggests has to do with basic approaches for direct engagement with armed groups in pursuit for their accountability. The adoption of these approaches is not necessarily exclusive from each other and may be used in parallel to one another. I will base my short discussion below on how to pursue armed group accountability in large part on the framework suggested by this study, but contextualised in the Philippine setting. 

1. Persuasion - One could approach armed groups by trying to persuade them to collaborate or assist in the various endeavours that would contribute to knowing the truth about the events. Through persuasion, it might also be possible to convince an armed group to acknowledge the gravity of the events and to provide an official apology. The armed group could also assist in exhumations and documentation. Persuasion could be undertaken through dialogue, negotiations and consultations. The use of media, the engagement of constituencies and other tools could also be resorted to. What is important is that through persuasion, the armed group is willing to collaborate because it is in its own interests to do so. This therefore means the use, on the part of PATH, of legal, political and humanitarian arguments that would induce the armed group to collaborate with PATH and on its merits.
 

2. Denunciation - This approach has been one of the most favoured tools of human rights organisations. Public naming and shaming puts the credibility of armed groups at stake. By publicly exposing the acts perpetrated, the policies involved and the impunity of the perpetrators and the armed group, the armed group is forced to deal with a campaign against it for those issues. Some of the tools used for this approach are the same tools used in human rights campaigns against violations: media exposure, urgent actions, lobbying, mobilisation and institution-building such as the setting up of truth commissions
. Political bodies, both national and international, could likewise be tapped into action. The bottom-line in public denunciation is to coerce the armed group to adopt an action or policy. Otherwise, it would risk losing its legitimacy.

3. Prosecution and punishment - The questions related to the involvement of the State, as earlier raised in this paper, solidly pertains to this approach. This is because it is the State that legitimately has the legal obligation and the authority to undertake prosecution and the punishment of the perpetrators. There is naturally a valid reluctance in using the State apparatus for these purposes. Prosecution and punishment will nevertheless depend not only on the willingness of the survivors, victims and their families, but also on the political will and capability of the State. For some, it would be a contradiction in the principles of the social movement, For others, it could be the only way. Again, the use of this approach will depend on a lot of factors and decision-making on the part of PATH. One alternative, of course, is the use of the "justice system" itself of the armed group, whereby the cases are resolved within the armed group itself based on its own brand of justice. Again, for some people, this is also a contradiction. For others, it could be feasible, depending on your political perspectives. 

4. Working directly with armed groups, including capacity building - A final approach is directly engaging the armed group itself in order to provide the armed group with the tools to resolve the issue itself. This would necessarily entail efforts for capacity building. In using this approach, there is an objective of ensuring that the armed group respects international human rights and humanitarian standards, including the right of the survivors, victims and families to know the truth and to obtain justice. It would include working and collaborating directly with the armed to find solutions to these given issues. Obviously, the use of this approach is politically sensitive. It would first of all, in the Philippine context, depend not only on political will and capability but the political space as well. Questions on sincerity and trust are likewise unavoidable questions, especially as based on previous experiences.

Conclusions 

Most, if not all of us, have been pursuing peace, justice, truth and democracy in the Philippines through many years of our lives, in many forms, and with a variety of people and organisations. The fight for justice and truth for the victims and survivors of the CPP purges is part of this struggle. This issue is one of the "baggage" that has continually haunted us, and will continually to burden us unless it is resolved. I would like to congratulate PATH for its pioneering work, knowing too well the courage, resolution and perseverance that it takes to address this issue in the first place, and to pursue it to the end. And hopefully, with the support of many friends, if we do it right and if we genuinely do enough, our children and their children will not have to carry this baggage because of us.

Maraming salamat po. 

- end -
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