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A CRITICAL REFLECTION ON THE GENEVA CALL INSTRUMENT AND APPROACH IN ENGAGING ARMED GROUPS ON HUMANITARIAN NORMS: A SOUTHERN PERSPECTIVE

by SOLIMAN M. SANTOS, JR.*


For this conference on “Curbing Human Rights Violations by Armed Groups,” particularly this panel on “Norms, Teaching and Persuasion,” I was asked to give a critical analysis of the Deed of Commitment used by Geneva Call in engaging armed groups.  How does it work?  When has it been successful, when has it not been successful and why?  This is an initial attempt at a critical reflection on the successes and shortcomings, strengths and weaknesses, lessons and challenges of the Geneva Call model anchored on the Deed of Commitment.  This is a personal, not official analysis.  Geneva Call has itself yet to make a comprehensive assessment of its engagement work which started only in 2000.  I happen, however, to have played the main role in crafting and re-crafting the Geneva Call Deed of Commitment and in using it as an instrument for engaging armed groups in Asia, starting with my own home country, the Philippines, the past several years.  It is this Southern perspective that I bring into this discussion.

The Geneva Call Deed of Commitment


The Geneva Call Deed of Commitment might be described initially as an alternative or parallel instrument to the 1997 Ottawa Treaty for a total ban on anti-personnel landmines, formally called the Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on their Destruction.  The latter, as is usual with treaties, is an instrument participated in only by states who are parties to it.  It has no mechanism even only for adherence by non-state armed groups like rebel groups and liberation movements.  

This gap or vacuum is what Geneva Call sought to fill and which led to its development of the Deed of Commitment .  This mechanism is the distinct contribution of Geneva Call which originated as an off-shoot of the Non-State Actors Working Group (NSAWG) of the International Campaign to Ban Landmines (ICBL).  While envisioned to engage armed groups on the broad range of humanitarian norms, Geneva Call’s natural starting point, especially for piloting a mechanism for non-state actors (NSAs), was and still is the humanitarian norm of a total ban on anti-personnel mines (APMs).  


The Geneva Call mechanism is anchored on an instrument the full title of which is Deed of Commitment under Geneva Call for Adherence to a Total Ban on Anti-Personnel Mines and for Cooperation in Mine Action.   This Deed consists of basically three parts:  the prefatory (seven clauses), the operative (ten clauses), and the signatory parts.  The prefatory part gives the rationale for the Deed.  It starts with a recognition of the global landmines problem and its victims, underscoring a humanitarian perspective.  A global problem necessitates a global solution, including international mechanisms like the Deed.


Several prefatory clauses reflect the key principles of international humanitarian law (IHL), particularly the principles of distinction, humanity, proportionality and limitation, and the basic content or purpose of IHL which is the protection of civilians.  Additionally significant is the Deed’s adoption of a human rights framework for banning APMs because they violate the “rights to life, to human dignity, and to development,” the three basic human rights.  And one prefatory clause states “that international humanitarian law and human rights apply to and oblige all parties to armed conflicts,” thus adopting the more dynamic view that not only states but also non-state armed groups are bound by human rights.  The Deed of Commitment is therefore both a humanitarian and human rights measure, in contrast to the Ottawa Treaty which is characterized as a humanitarian and disarmament measure.
    


Perhaps the most thought-provoking prefatory clause is the one by which signatory non-state armed groups say “Resolved to play our role not only as actors in armed conflicts but also as participants in the practice and development of legal and normative standards for such conflicts.”   This is precisely why an alternative instrument and mechanism for non-state actors has been attempted and developed, without prejudice to further development.  As an IHL Professor has noted:  

…the fact that non-state entities are precluded from the processes of making international rules means that some of those entities do not necessarily feel bound by what has been agreed… Until the international community of states recognizes that the making of international rules can no longer be the exclusive domain of states, it is likely that non-state entities will often not feel bound by the rules tha have been agreed.

X X X

Given the consensual nature of  international law, non-state entities can only be bound by the law if they have participated in the making of it and consent to be bound by it… An ongoing challenge for the international community is to become more inclusive of other international actors in the making of international law, in order to impose binding obligations upon those other actors and so increase the effective implementation of legal principles.
 


Geneva Call describes its own approach as complementary, inclusive, participative, dialogical and persuasive as regards non-state actors, in contrast to the coercive and repressive approaches of military action and criminal prosecution.  The Ottawa Treaty, aside from having no specific application to non-state actors, leaves criminalization of APM use to the national level.  Such provision for penal repression and coercive process is a standard national implementation measure but this is understandably anathema to armed/rebel groups.


The operative part of the Geneva Call Deed of Commitment consists of ten clauses capsulized as follows in their actual order:  total ban, mine action, accountability, implementation, humanitarian norms, legal status, publicity, attraction, repealing and effectivity clauses.  Instead of discussing these clause by clause, it would be better for the understanding and appreciation of the Deed of Commitment to see it as a four-fold mechanism for: 

1. adherence – to humanitarian norms

2. assistance – for compliance 

3. accountability – for non-compliance

4. participation  - in norm-building


The Deed of Commitment is an instrument for adherence not only to a total ban on APMs (paragraph 1) but also to other humanitarian norms (para. 5).  We will not go here into the details and fine points of the definitions of “total ban” and “APMs” in paragraph 1, except to say that APMs are understood to be those which are victim-activated, not command-detonated.  

Paragraph 5 of the Deed reads in part:  “TO TREAT this commitment [to a total ban on APMs] as one step or part of a broader commitment in principle to the ideal of humanitarian norms, particularly of international humanitarian law and human rights…”  The use of “particularly” connotes that IHL and human rights are the main humanitarian norms but that the formulation is flexible enough to include other humanitarian norms such as those found in regional cultural traditions, religious teaching and even revolutionary doctrines.
  The broader framework of IHL and human rights could be the basis for similar future commitments to other specific humanitarian norms such as those against torture, use of child soldiers, kidnapping and hostage-taking, civilian-targetted bombings and other acts of terrorism.


The Deed of Commitment has provisions for implementation of the mine ban (para. 4) and also for mine action (para. 2).  Implementation measures include implementing guidelines, written orders, info dissemination, military doctrine change, military manuals, military training, mine ban education and disciplinary sanctions.  Mine action takes the various forms of stockpile destruction, mine clearance, victim assistance and mine awareness or risk education.  All these are the primary responsibility of the signatory armed group as compliance with its commitment.  The Deed of Commitment then becomes a mechanism to facilitate assistance to the group for such compliance.  Assistance from Geneva Call would generally take the form of facilitating access to technical and expert resources such as from “independent international and national organizations.”  

 
The Deed of Commitment as accountability mechanism is perhaps its most important feature and this is found mainly in its paragraph 3 which provides for actually three accountability mechanisms:

1. compliance reports

2. independent monitoring

3. field verification

The first mechanism involves the signatory armed group itself accomplishing and submitting a reporting format designed by Geneva Call, similar to the transparency measure under Article 7 of the Ottawa Treaty.  The second mechanism involves “independent international and national  organizations” in existing networks already monitoring IHL or human rights on a long-term basis, or those monitoring peace processes and ceasefires for a particular period, as well as networks created specifically for landmine monitoring.  The third mechanism involves field missions of Geneva Call to visit and inspect actual sites to verify reported or alleged serious violations of the total ban commitment of the concerned armed group as well as to more effectively evaluate the progress of its implementation.        

 In addition to these accountability mechanisms under paragraph 3 of the Deed of Commitment, there is also positive (for compliance) or negative (non-compliance) publicity as a sanction under paragraph 7.  This actually applies another key IHL principle known as the Martens clause on “the dictates of the public conscience.”  This is only proper considering the role of international public opinion in demanding the mine ban.  As an ICRC Mines-Arms legal expert pointed out:

It is extremely important to note that even before the “Ottawa process” was launched, about 40 states  had already committed themselves unilaterally – because of stigmatization, because of public pressure – to end the use of APMs by their own armed forces.  This observation is very relevant to the kind of process which needs to occur if we are to hope that non-state actors will also refrain from the use of this weapon.


In some sense relevant to public opinion is the legal status clause of the Deed of Commitment where paragraph 6 provides that the Deed “shall not affect our legal status,”
 referring to the signatory armed group.  In particular, there is no grant here of belligerency status and the like, a concern of some governments.  Acceptance of this clause as part of the Deed is a test of the sincerity or good will of the armed group.  This clause does not, however, cover moral or political status.  Certainly, adherence in word and deed to humanitarian norms would add to the moral status or ascendancy of the adhering entity, whether state or non-state.  In any case, the legal status clause is important when considering the Deed of Commitment as a mechanism for participation in norm-building.


The second part of paragraph 5 of the Deed commits the signatory non-state armed group “to contribute to their [IHL and human rights] respect in field practice as well as to the further development of humanitarian norms for armed conflicts.”   This directly relates to the prefatory clause on the role of armed groups “not only as actors in armed conflicts but also as participants in the practice and development of legal and normative standards for such conflicts.”  The latter would be a positive role. In fact, a Master of International Law student is doing a thesis on “The Influence of Armed Opposition Groups in the Formation of Customary Rules of International Humanitarian Law,” looking into the contributions of these groups to state practice, opinio juris (legal opinion) and custom as a whole in internal armed conflicts.
  Participation in humanitarian norm-building can accumulate through field practice, official declarations, special agreements and mechanisms like the Geneva Call Deed of Commitment.


In a way related to participation is the attraction or promotion clause of the Deed of Commitment where paragraph 8 provides still another positive commitment of a signatory armed group:  “We see the desirability of attracting adherence of other armed groups to this Deed of Commitment and will do our part to promote it.”  The more armed group adherents the better for universalizing and customizing the mine ban. 


The third and last part of the Geneva Call Deed of Commitment is the signatory part.  There is a “holy trinity” of signatory parties here:  the armed group, Geneva Call, and the Government of the Republic and Canton of Geneva.  But the Deed is more than a trilateral agreement or memorandum of understanding.  It is more than the sum of its parts because of the four-fold mechanism just presented.  As an instrument, it may be considered sui generis (a class in itself).  

The role of the Government of Geneva is indicated in paragraph 10 of the Deed:  it receives the Deed “as custodian of such deeds and similar unilateral declarations.”  This role of Geneva,
 considered the home of IHL, adds solemnity and weight to this Deed as an international instrument.  As such, its terms are standard or uniform for all signatory armed groups.  The other international element is Geneva Call itself as an international organization in the nature of an “impartial humanitarian body”
 which is some sort of intermediary between the armed group and the international community represented or symbolized by Geneva.  


Note that the Geneva Government is made custodian not only of the Geneva Call Deed of Commitment but also “similar unilateral declarations,” i.e. those consistent with the norm of a total ban on APMs, coming from armed groups.

A final note for now about the Geneva Call Deed of Commitment is that it is actually of a higher standard than the Ottawa Treaty on a number of substantive matters.  Aside from the additional human rights framework in the prefatory part already mentioned above, there are in the operative part these higher standards in the Deed compared with the Treaty:          

1. the effect- or impact-oriented definition of APMs in the Deed, compared to the design-oriented definition in the Treaty

2. no exceptions in the Deed, compared to limited exceptions in the Treaty

3. at least three mechanisms for accountability in the Deed, compared to only one transparency measure (annual reporting) in the Treaty

4. allowing and cooperating in monitoring and verification under the Deed, compared to no such provision in the Treaty 

5. publicity and attraction/promotion clauses in the Deed, compared to no such clauses in the Treaty. 

When Has It Been Successful and Why?


In addressing this question, the main term of reference is the four-fold mechanism which the Geneva Call Deed of Commitment seeks to be, a mechanism for adherence, assistance, accountability and participation.


From March 2000 to September 2003, the Geneva Call Deed of Commitment has been adhered to or signed by 21 armed groups, 16 in Africa and 5 in Asia, with indications of at least 4 more groups in Asia and Africa being ready to sign in the remaining months of 2003.  Why do such groups sign on or commit to a mine ban?  One presentation of Geneva Call gives these reasons:

1. Many groups have suffered mine casualties.

2. Many group constituencies (mass base) have also suffered from mines.

3. Many groups are fighting for a “homeland,” not a mined land.

4. Mine action assistance has been made available for those groups which have committed to a mine ban.
 

In addition, here are some reasons why armed groups (should) adhere to a mine ban (stated otherwise, some “selling points” for making this commitment):

5. Limited military utility of APMs even as a “poor man’s weapon,” especially when weighed against the appalling humanitarian, socioeconomic and environmental consequences of their use.
  

6. Adherence would be a measure of the group’s willingness to observe the rules and customs of war, a matter of high moral ground and winning the hearts and minds of the people.  In short, respectability, especially international respectability.  Non-adherence could lead to stigmatization.

International legitimacy is certainly a major consideration for armed groups, especially in these days of a “global war on terror.”  Legitimacy is said to be one of four political dynamics (the others being identity, humanitarianism and rhetoricism) which are maintained and reflected by international law, particularly in the context of addressing the question “How can armed opposition groups utilize international law to legitimize themselves and avoid the ‘terrorist’ label?”
   The Geneva Call Deed of Commitment has references to international law, especially IHL and human rights, but it is probably more the politics (political nature and function) of international law, rather than international law per se, which attracts the adherence of such groups which are invariably highly political rather than legal.   Of course, the political dynamics and considerations vary for various groups on the question of adhering to humanitarian norms.


In the “trade-offs” that come with a decision whether to sign the Deed of Commitment, armed groups would presumably weigh the benefits or potentials of international legitimacy, assistance and positive publicity as against the costs or risks of tying one’s own hands militarily and opening oneself up to scrutiny, negative publicity and even intelligence-gathering.  One group which decided to sign the Deed, the Moro Islamic Liberation Front (MILF) in Mindanao, Southern Philippines, eventually became the first subject of a Geneva Call field verification mission in April 2002.  In its report, the mission concluded, among others, about the MILF:  “By cooperatively receiving and making responses to the mission regarding alleged violations, it has shown a measure of accountability for humanitarian norms.  It has provided an example for other armed/rebel groups.”
   At that time (and other times) the MILF was subject to on-and-off “terrorist” tagging.   

In any case, any concerns or suspicions of the armed group that the Deed is part of some counter-insurgency or low-intensity conflict scheme for disarmament should be addressed and put to rest at the outset.  At least one prefatory clause in the Deed shows where Geneva Call is coming from:  “a contribution to the overall humanitarian effort to solve the global landmine problem for the sake of its victims” (italics mine).  As just noted, humanitarianism is also part of the political dynamics of international law, whereby political issues or objectives sometimes yield to humanitarian needs.
 


In terms of terms of reference used by these armed groups in making decisions, it is of course mainly their own terms of reference.  Aside from group interest, benefits and (global) realpolitik, these other terms of reference may be ideology or revolutionary doctrines, religious teachings, regional cultural traditions and even local customs.  For example, outside the text of the Deed of Commitment, my own engagement work with certain armed groups in the Philippines and Asia  consciously sought to address such terms of reference of the Moro Islamic Liberation Front (Islam), the Revolutionary Workers Party of the Philippines (Marxism-Leninism), and the Communist Party of Nepal (Maoism).


Still and all, Geneva Call and for that matter other humanitarian organizations, would always have limitations in engaging armed groups on their own terms of reference.  Aside from limitations of impartiality and neutrality, the former and the latter come from different starting points even if they can come to a meeting or common point in humanitarianism.  Stated otherwise, humanitarian organizations do not, cannot or should not speak the “language” of armed groups, and we are not referring to language in the usual sense of spoken word.  Armed groups, although of different ideologies, often speak the same “language” in that they come from the same or similar starting points or in that they are in the same boat as fellow rebels.

Geneva Call already has the experience whereby one Burmese ethnic armed group, after being convinced to adhere to the Deed of Commitment, was able to convince another Burmese ethnic armed group, an ally of different ethnicity and ideology, to also adhere to the Deed.  And so even without yet signing the Deed, the merit of its attraction or promotion clause (paragraph 8 on “attracting adherence of other armed groups”) has been demonstrated here through some kind of real “peer pressure.”  


There can be a positive “multiplier effect” when armed groups or factions come together and tend to reinforce each other.  The best Geneva Call example of this so far is its successful multiple simultaneous engagement of 15 Somali armed factions, including the Transitional National Government, during the Eldoret (Kenya) national reconciliation conference of November 2002.   Opportunities like this are to be seized.  This also shows that peace processes generally provide conducive conditions for engagement of the involved armed groups in terms of access and in terms of prospects, since peace would remove the occasion for using landmines.


In fact, an armed group’s engagement in peace negotiations with the government concerned should be a good criterion for priority engagement, aside from such standard definitional and priority criteria of armed groups as the following:

1. groups that are armed and use force to achieve their political/quasi-political objectives, and not under state control (or some de facto or unrecognized governments)

2. under responsible command 

3. with significant armed wing or military component

4. control some territory

5. use APMs

6. able to implement commitments

An armed group’s engagement in peace negotiations shows that it has reached a certain politico-military level for the government to negotiate with it and thereby recognize it as a force to reckon with, as it were.   This is an even more objective criterion than that under the 1977 Additional Protocol II for “dissident armed forces or other organized armed groups” in non-international armed conflicts,
 besides having the consent of the government concerned. An armed group’s engagement in peace negotiations might be an even more useful and practical criterion than that for national liberation movements under 1977 Additional Protocol I,
 which movements have become somewhat outdated.


As regards APM use as a criterion for engaging armed groups, this is not absolute and might be just a priority to solve a real problem.  But some armed groups being engaged have not used APMs or are no longer using them.  An important aspect of the total ban clause (para. 1) in the Geneva Call Deed of Commitment is its preventive value against proliferation of APMs, particularly as regards armed groups which do not have APMs in their arsenals but could opt to have them later.  This option is closed by adherence to the Deed.


Because the main commitment under the Deed is to a total ban on APMs, it is fundamental for this engagement of armed groups that they are clear about what exactly is covered by the total ban.  The most important clarifications from the perspective of armed groups are (1) that what are banned are APMs and not anti-vehicle mines (AVMs), and (2) that banned APMs are those which are victim-activated and not those which are command-detonated against legitimate military targets.   It is the inherently indiscriminate victim-activated APMs which have caused the most widespread human misery and negative after-effects.  This still leaves armed groups, and for that matter government armed forces, with AVMs and command-detonated APMs as legitimate weapons.     


In terms of adherence to other humanitarian norms (other than IHL and human rights in general or in principle, as stated in paragraph 5 of the Deed of Commitment), there are several initial Geneva Call examples of this in the process of engagement of armed groups in a landmine ban.  One, on an official level, in the report on the field verification mission to the MILF in Mindanao, the mission as well as Geneva Call took the occasion to positively acknowledge the 26 February 2002 Resolution of the MILF Central Committee “to reiterate MILF policy of strongly and continuously condemning all kidnap-for-ransom activities in Mindanao and everywhere, and to take drastic action against the perpetrators of this heinous crime in all MILF areas.”
  Second, on an unofficial level, a social dinner hosted by a Filipina at her home in Genthod, near Geneva, for Geneva Call, MILF and SPLM/A guests became the occasion for their informal engagement by a leader of the Coalition to Stop the Use of Child Soldiers.        


There is some initial experience of the assistance aspect of the Geneva Call mechanism under the Deed of Commitment.  After all, this deed is also indicative of the commitment of Geneva Call, as the initiating international humanitarian organization, to support the implementation of the commitment of the armed group.  The rationale for this is that commitment is not just a matter of signing but more importantly a matter of following it through with implementation.  There are at least two concrete examples of assistance.  

One is Geneva Call’s drafting of implementing guidelines for the MILF in September 2002 pursuant to its Deed of Commitment.  While this Deed is standard for all signatory groups, implementing guidelines can address specific characteristics of each group’s situation, with some different guidelines for different groups, but in a way consistent with the clauses of this Deed.   The other example is Geneva Call’s mine ban education seminar for the SPLM/A in September 2003.  The idea is for SPLM/A’s total ban commitment under the Deed to seep into the rank and file, and not just remain with the leaders. 

There have been some requests for assistance with regards to military doctrine change, including its reflection in military manuals, particularly from the SPLA. This poses some kind of a borderline question between humanitarian and military assistance.  But it should not be a problem if the context or perspective is the infusion of humanitarian law into military law.   There have also been requests for victim assistance   

from some Burmese ethnic armed groups.  It had to be clarified that Geneva Call is not a victim assistance organization but that it could approach such organizations as part of its networking with the larger mine action community which could provide the technical, expert and material resources.  For one, Geneva Call has a partnership with the Swiss Foundation for Mine Action (FSD) with expertise in mine survey and clearance.    

The most challenging aspect of the Geneva Call Deed of Commitment  is of course its accountability mechanism.  Seeking adherence can be hard enough.  But it is seeking accountability which is the real test.  This involves various forms of monitoring and verification.  One of these is compliance reports made on a regular, e.g. annual, basis and not occasioned by reported violations.  As mentioned earlier, there is a reporting format this year (2003) but this has still to be operationalized.  Before this, there was one rudimentary example in 2001 of  Geneva Call writing both the MILF and the Revolutionary Workers Party of the Philippines (RPM-P) for a compliance report on the main terms of the Deed but only the latter replied in similar letter form in 2002.    

Among the signatory armed groups, it has been the SPLM/A and MILF so far which have been reported from time to time by their respective government/military, media and Landmine Monitor researchers to have used APMs, thereby violating the Deed of Commitment.  It is only the MILF so far which has been the subject of a Geneva Call mission of field verification in April 2002, the first experience and largely successful piloting of this accountability mechanism.
  The mission visited and met with MILF leaders and representatives in Central Mindanao and in Manila.  In the process of dialogue to thresh out the reported violations, there were some elements of verification and clarification, especially on the MILF’s admitted use of “string-pulled” improvised APMs and on the correct concept of “command detonation.”  

Unfortunately, adjustments in the shape of the visit due to restrictions placed by the Secretary of National Defense on foreigners, including the technical experts, visiting the MILF precluded ground verification and field inspection.  This was the main shortcoming of the mission.  But the mission showed it can be done had the Defense Secretary cooperated.  A new international mechanism of rebel accountability is possible.  The mission also successfully demonstrated that there is another way to deal with rebel groups, even those tagged as “terrorist,” aside from the coercive ways of military action and criminal prosecution.


As for the fourth and last aspect of the Geneva Call Deed of Commitment, i.e. as a mechanism of participation in humanitarian norm-building, every non-state armed group signature to the Deed contributes to the rapid emergence of the total ban on APMs as a new customary norm of international law
 and even to its development.  A European Parliament resolution on measures to promote a commitment by non-State actors to a total ban on APMs in 2001 “welcome(d) proposals to seek commitments from non-State actors, for example through a Deed of Commitment for Adherence to a Total Ban on Anti-Personnel Landmines and for Cooperation in Mine Action.”
    

On the norm development aspect, we already presented how the Deed is actually of a higher standard than the Ottawa Treaty on a number of  substantive matters, such as regarding the definition of APMs and the question of exceptions to the total ban.  One signatory armed group, the SPLM/A, had in fact raised some concern about  the “inequity” of this for armed groups vis-à-vis government armed forces.  This is how the author as a resource person addressed this at the open forum following his presentation of the Deed at a Geneva Call mine ban education seminar for the SPLM/A:

1.  The “inequity” is from the point of view of one party to the armed conflict but not from the point of view of the civilians who are the potential victims of the lower standard and who stand to benefit from the higher standard.         


2.   The higher standard of an effect-oriented definition is the right thing to do from the viewpoint of civilians, including victims/survivors, and of progressive and well-grounded campaigners and humanitarian deminers.


3.   There is no intention to disadvantage the non-state armed groups vis-à-vis government armed forces; the intention is to advantage or benefit the civilians.


4.  Whatever military disadvantage to non-state armed groups may be said to be compensated by gaining higher moral ground or ascendancy which can also lead to political gains.


5.  The Deed of Commitment with its higher standards, as it gains more adherents, should become a factor in pushing states parties to improve the Ottawa Treaty towards those higher standards.


6.  The Deed, and Geneva Call itself for that matter in its engagement of non-state armed groups, does not tie itself down or limit itself to the states-oriented Ottawa Treaty.  This gives Geneva Call more leeway in developing its alternative and complementary mechanism.


7.  Rebel adherence and accountability to the Deed’s higher standards is one concrete way for rebel groups to participate in the development of humanitarian norms for armed conflict.

When Has It Not Been Successful and Why?

Again, the main term of reference in addressing this question is the four-fold mechanism which the Geneva Call Deed of Commitment seeks to be, a mechanism for adherence, assistance, accountability and participation.


We already noted that from March 2000 to September 2003, the Geneva Call Deed of Commitment has been adhered to or signed by 21 armed groups, 16 in Africa and 5 in Asia.  This appears to be a bit low or slow when compared to the number of states-parties (136) and signatories (148, including the 136 states-parties) to the Ottawa Treaty from December 1997 to September 2003, more than three-quarters of the world’s nations, leaving 46 countries completely outside the treaty.  More so, when one considers that the 21 signatory armed groups to the Deed of Commitment cover only 4 countries – Somalia (15), the Philippines (3), Iraq (2) and Sudan (1).  Except for the Somalia “jackpot,” adherence so far might be described as few and far between.  Why has this been so?  We can attempt here only a preliminary analysis.


In fairness to Geneva Call and its Deed of Commitment, these are still very young initiatives which are the first of their kind, just about 3 ½  years old.  There are the growth pains of any pioneering work, on top of the limited human and financial resources when starting small.  Given the limited resources, the question though for strategic assessment is:  how much of these were devoted to direct engagement of armed groups to adhere to the Deed of Commitment?  Relatedly, how were the limited resources maximized for direct engagement and for purposively attracting or campaigning for adherence among armed groups?  This is also a question of priorities.   

Shortly after the Somalia “jackpot,” there was a view that the priority was now consolidation (supporting implementation) rather than expansion (gaining more adherents).  The view that progress is measured not by the number of Deeds signed but by effective implementation of mine ban and mine action commitments, while true, tends to result in some falling behind in the area of adherence.  Although the Geneva Call directors settled on equal attention to both, it appears to this author that at this young stage, the priority should be expansion until there is some degree of critical mass.


Another operational aspect, given the wide geographical coverage, has to do with the role of regional focal points (regional directors) covering key conflict regions and the role of local partners led usually by country campaigns (chapters) of the International Campaign to Ban Landmines (ICBL).  Geneva Call was envisioned to be led by an international directorate of regional focal points covering key conflict regions,
 a decentralized command with decentralized operations, as it were.  In the past one year though, Geneva Call has seen an erosion of the role of regional directors even though more attuned to their regions, and a concomitant centralization of command and operations from the Geneva head office, including a tendency to devalue the role of country campaigns.  Established country campaigns should, as a rule (and there are always exceptions), be at the core of good local networks for the purposive engagement of armed groups in a landmine ban from advocacy to monitoring.


Locals know best the country context, a context that is of course naturally not captured in a standard or uniform international instrument like the Geneva Call Deed of Commitment.   There is therefore a structured basis in the Deed to take an engagement path which is de-contextualized rather than contextualized.    While there is recognition of the necessity for sound analysis of the conflict dynamics, the armed group’s characteristics and its involvement in the landmine problem,  there has been a tendency to avoid or be unprepared for engagement discussions on the political conflict and even on the peace process, where there is one, and just single-mindedly talk on landmines, Geneva Call and the Deed of Commitment.   There is in these cases no political sensitivity or understanding that, for armed groups, their peace negotiations will always take precedence or priority over the landmine issue.  For example, progress in Geneva Call’s engagement of the Liberation Tigers of Tamil Eealam (LTTE) has been generally predicated on progress in the Sri Lanka peace process.    


Engagement work is of course affected, one way or another, by the country situation, whether it is one of war or peace (or at least peace process).  We already said above that peace processes generally provide conducive conditions for engagement.  At the same time, such processes are usually fragile and susceptible to collapse, in which case open and legal avenues to armed groups are closed.  This has recently been made clear this year (2003) as regards what was already promising engagement work with the Free Aceh Movement (GAM) in Indonesia and with the Communist Party of Nepal (Maoist).   The war or martial law situation in such countries makes the mere access to the armed groups therein even harder than it already usually is, whether from inside or outside the country.  


Of course, the global situation post-9/11 has also constricted the space for engaging armed groups which are susceptible to being listed as “terrorist organizations.”  For example, according to a country campaigner,
 India had been treating all its armed groups as  “terrorist organizations.”  Turkey has consistently taken the same hardline position against the Kurdish Workers Party (PKK, now called KADEK), going to the extent of saying that it does not want such a designated “terrorist organization” to be dealt with as a “non-state actor,” even for the purpose of engagement in a landmine ban.
   Geneva Call engages armed groups on the basis of their use or potential use of APMs, not on the basis of their inclusion or exclusion in a list of “terrorist organizations.”  But it has yet to collectively do strategic assessment and thinking on the post-9/11 scenario for engagement work.


Why do some armed groups not sign on or commit to a total ban on APMs?  Recalling our earlier discussion of the positive counterpart of that questions, we can surmise that these groups apparently give more weight to such costs and risks as tying one’s own hands militarily and opening oneself up to scrutiny, negative publicity and intelligence-gathering than the benefits and potentials of international legitimacy, assistance and positive publicity.  Two prime examples of non-signatories being engaged would be the Communist Party of the Philippines (CPP)-New People’s Army (NPA) and the LTTE in Sri Lanka.


A key member of the CPP Central Committee gives these reasons:  (1)  “the U.S., the lone superpower, refuses to stop stockpiling, using and providing their allies and dependents with far more powerful and far more sophisticated anti-personnel mines;” and (2)  “for as long as threatened communities [of their peasant mass base in the countryside] are forced to resort to the use of arms to defend themselves against overwhelmingly superior reactionary military forces and providing them with improvised weapons like home-made mines is one of the too few options available to them.”

Basically, the CPP wants to keep victim-activated APMs as a defensive option against superior enemy military forces, even as it claims that its standard practice is the use of command-detonated AVMs which are not banned.


In the case of the LTTE, it had been indirectly gathered that the Geneva Call Deed of Commitment may not reflect its desire to be treated as an equal of the Government of Sri Lanka (GoSL).  The Deed is designed as an instrument, process and mechanism between Geneva Call and the signatory armed group, and is not tied to the role of the state.  There is also feedback about the LTTE’s sensitivity to Geneva Call’s use of the term “non-state actor” in this discourse because of the LTTE’s balancing between non-state and state status in relations to its goal of “Tamil Eelam,” a Tamil homeland and state.
  

This is quite opposite the case of the MILF which insisted on the retention of the term “non-state actor” from the first into the second version of the Deed of Commitment.  

The MILF was concerned that whatever status it already achieved by being identified as a “non-state actor” in the first version might be deemed lost if it does not appear in the second version.  The SPLM/A also considers “non-state actor” to be a higher category of more international respectability than mere “rebel group.”   


Still on the LTTE, it would seem to them that the Deed of Commitment per se (in itself) does not provide for a parallel process of accession by the GoSL to the Ottawa Treaty which it desires, presumably in the interest of reciprocity.  It would seem that for the LTTE that this is a matter not only of being treated as an equal of the GoSL but also of understandably (actually for both sides) making sure that the peace process is irreversible and there would be no occasion to have recourse to APMs.  A special or bilateral agreement with international guarantees might address these concerns better.  


In the case of Sri Lanka, it would be a fair assessment to say that both the LTTE and the GoSL are not yet ready to each adhere to a total ban on APMs, whether unilaterally, mutually or bilaterally.  But the Deed of Commitment, and for that matter the Ottawa Treaty, are basically all (total ban) or nothing propositions.  In the case of states, however, there is an intermediate measure like Amended Protocol II of the 1980 Weapons Convention which restricts or regulates the use of all landmines.  There is no equivalent standard intermediate instrument for non-state armed groups.  In Sri Lanka, there have been ideas for intermediate, confidence-building measures like a moratorium on the laying of new APMs or on the new use of APMs.  This is seen as a possible starting point in a step-by-step process to get the process moving towards an eventual total ban.  But there are some who cannot appreciate the country situation and dynamics and who can think only in terms of all (Deed of Commitment) or nothing absolutes.     


And then, according to a country campaigner,
 some Burmese ethnic armed groups would prefer to issue their own unilateral declarations rather than sign the Deed of Commitment because they would be able to express their commitment to a mine ban in their own words and therefore it would be more authentic of their intentions as well as reflective of the local context, even if they generally also accept the prefatory clauses of the Deed.   


We go now to the Deed of Commitment as a mechanism for assistance to armed groups in the implementation of their various commitments thereunder.  One specific undeveloped area has to do with their military measures like written orders, doctrine change, military manual development, training and disciplinary sanctions.  Is the mine ban commitment really being transmitted down the military chain of command, down the rank and file?  This do not really entail big ticket expenses (like major conferences/ seminars and mine clearance) and can be incorporated into the regular course of military business.    

In the area of mine action by armed groups, the tendency has been to pay more attention to mine clearance and less attention to victim assistance.  And while providing or facilitating support to armed groups for mine ban implementation and mine action is a crucial part of the whole process, one must guard against any tendency to dangle material assistance and foster dependency or mendicancy.


The mechanisms for armed group accountability under the Deed of Commitment 

are still in their early stages of development.  The reporting format for compliance reports has yet to be tested.  There is always the danger that it become as complicated as the one for states under Article 7 of the Ottawa Treaty, especially if the general technical and educational levels of armed groups are not taken into consideration.  

A field mission for verification has already been tested with the Mindanao Mission but only partially.  There is still need to complete the procedure with actual site verification in order to firmly establish a process and lay down a precedence for verification.  But field verification can only be done sparingly for credible allegations of serious violations, given the costs and hazards of flying or transporting in foreign technical experts to far-flung places.  

The particular experience of the Mindanao Mission with the last-minute restrictions placed on its foreigner mission members by the Defense Secretary was a lesson in covering all the bases in preparation and a lesson in approaching and dealing with government.  This underscores the need to secure full cooperation  from governments concerned to at least allow or provide enabling conditions  for impartial humanitarian bodies to safely and expeditiously engage armed groups in their respective countries.   This means Geneva Call must also, as it does, engage states in support of its mandate to engage non-state actors.  These two engagements must be balanced but with the primary engagement being clear and reflected in the activities and budget.   Otherwise, more time and money might be spent in engaging governments than in engaging armed groups.


Compliance reports and field verifications can happen only once a year at the most per armed group, given the scheme of things and resources.  It is independent monitoring by various networks which can happen on a daily basis, depending on the geographical spread and monitoring capability of these networks.  Unfortunately, landmine monitoring usually led by the country campaign has generally not been purposively linked with human rights, humanitarian, peace and ceasefire monitoring.  There is indeed a need for more purposive linkages among the three movements relating to landmines, human rights and peace.
  This is also a question of the role and participation  of civil society especially at the grassroots/local community level.     


It has been noted by others that the only clear sanction for violations of the Deed of Commitment is negative publicity under the publicity clause.  While this does not preclude other forms of effective sanctions, this matter has not yet been really studied, even in the light of existing related literature.
  A related question is whether the purposively or consciously “soft” (inclusive, participative, dialogical and persuasive) approach of Geneva Call has become too soft to impose tougher sanctions on armed groups.   


We will not say much more for now about the Geneva Call Deed of Commitment as a mechanism for armed group participation in humanitarian norm-building.  The more conservative feel that this will scare governments away from cooperating with engagement work because it gives too much of a role to armed groups.  On the other end, they feel that the higher standards of the Deed, compared to the Ottawa Treaty for states, will either “distort” or undermine the norms of the treaty and discourage armed groups from entering into an arrangement which they may consider disadvantageous vis-à-vis government armed forces.  But a judgment call on these points has already been made by Geneva Call and this has been explained earlier.


We noted earlier that, under effectivity clause of the Deed of Commitment, the Geneva Government is made custodian not only of such Deeds but also “similar unilateral declarations” by armed groups.  This matter of unilateral declarations for a total ban on APMs is another weak or undeveloped area because attention has understandably been focused on the Deed of Commitment as the prime instrument of adherence.  But in the light of some of our discussion above, it may be time to pay more attention to unilateral declarations and for that matter other instruments.  


Flexibility in instruments or tools (as with legal and normative frameworks) is the best policy given the diversity of armed groups , armed conflicts and country situations.  The bottom-line is armed group adherence to a landmine ban and other humanitarian norms.  Instruments or tools serve this bottom-line, and not the other way around.  In addition to the Geneva Call Deed of Commitment and unilateral declarations, there are special or bilateral agreements, memoranda of understanding, and multilateral undertakings, all in various forms.
  


We had already presented the signatory part of the Deed of Commitment which shows a trinity of parties:  the armed group, Geneva Call and the Geneva Government. 

At an open forum following the presentation of the Deed at a mine ban education seminar, one particularly good question was:  where or how is the role and participation  of civil society, especially at the grassroots/local community level, shown?   This should be seen as some sort of wake-up call because the signatory part of most signed Deeds do not show it.
   Two exceptions are the Deeds of Commitment of the MILF and the Revolutionary Workers Party of the Philippines (RPM-P), where a representative of the Philippine Campaign to Ban Landmines (PCBL) also signs under the signature of the Geneva Call representative, in this case the Regional Director concerned.  PCBL as the country campaign may be said to represent local civil society.  But this arrangement is not found, and has in fact been deliberately avoided, in the other signed Deeds.


Although symbolic, the arrangement is indicative of the value and respect given to the country campaign and local civil society.  Not only in the sense that the work of engagement and especially monitoring for a landmine ban cannot be done appropriately and sustainably without the participation and support of local partners who know their country best.  But also in the sense that it is their country where they live in and the lives of their people which are at stake in the engagement.  It is thus really their engagement to make.  There is a tendency sometimes to forget this, and to either bypass or “use” the locals in a “parachute-type” operation by so-called internationals into a country just to prove something or to chalk up an achievement for itself.  Thus, the ugly head of NGO neo-colonialism even by international humanitarian organizations has reared itself.


No single organization can claim, as if it were a superpower sweeping others aside, that it is the only organization devoted to or focusing on the engagement of non-state armed groups.  One must not forget the role and contributions of other organizations, including country campaigns, which were even several years ahead in that kind of engagement work. There should be respect for this valuable experience and its development of engagement approaches, especially country-specific approaches, through actual practice.    


There is a distinction between instruments and approaches.  Some instruments like the Geneva Call Deed of Commitment have built-in or structured approaches and this is what we have mainly discussed in this paper.  But in addition to that, there must be other approaches in engaging armed groups on humanitarian norms even when using a particular instrument.  In other words, an instrument is only an instrument.  Its effective use depends on the approaches in using it.  The challenge is to learn the lessons from one’s own practice and the practice of others in the field.  That may well be the subject of another, longer study.
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