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LEGAL AND ETHICAL REASONS FOR NON-STATE 

ARMED GROUPS TO ADHERE TO A LANDMINES BAN

by SOLIMAN M. SANTOS, JR.*


There are legal and ethical reasons or arguments why non-state armed groups, especially rebel groups, should adhere to a landmines ban, more precisely a total ban on anti-personnel mines (APMs).  These reasons are found in or underlie various legal and ethical norms, standards or terms of reference which are applicable or acceptable to armed/rebel groups.  At first glance, one may wonder about posing legal terms of reference to armed/rebel groups which are usually illegal or illegalised, especially at the national level.  

But we refer here mainly to international legal norms, specifically international humanitarian law (IHL) and human rights (HR).  These international law norms happen to have not only some application to armed/rebel groups but also a higher degree of acceptability to them compared to national law.   For Islamic groups in particular, Islam is not only a religious or ethical norm but also a legal one in the sense of an Islamic law of war (jihad), as part of the whole Islamic law (shari’ah) which has an international spread as well as aspects.  

Indeed, while the legal is not always ethical, and vice versa, they are often intertwined such that many legal norms and reasons reflect and reinforce ethical norms and reasons.  We shall proceed to survey these various legal and ethical norms, which also include revolutionary viewpoints, religious teachings and regional cultural traditions, and the reasons they provide or could provide for armed/rebel groups to adhere to a total ban on APMs.  Let us start with what currently represents the international legal norm on this ban.

The Ottawa Treaty: Legal Basis & Humanitarian Nature


This is the Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on their Destruction, opened for signature in Ottawa on 3 December 1997 (more popularly known as the “Ottawa Treaty”) .  The general obligations of States Parties under Article 1 this treaty take the form of two basic undertakings:  (1) never under any circumstances to use, develop, produce, acquire, stockpile, retain or transfer APMs to anyone, directly or indirectly; and (2) to destroy or ensure the destruction of all APMs, stockpiled or in mined areas.  These undertakings, especially the first set, constitute what is referred to as a total ban on APMs. 

__________________
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The Ottawa Treaty’s Preamble itself states the international legal basis for the ban in certain key principles of customary IHL which are also ethical reasons for adhering to the ban:

1.   the right of the parties to an armed conflict to choose methods and means of warfare is not unlimited (principle of limitation) 

2.   prohibited is the employment in armed conflicts of weapons, projectiles and materials and methods of warfare of a nature to cause superfluous injury or unnecessary suffering (principle of proportionality) 

3.  a distinction must be made between civilians and combatants (principle of distinction)   

These principles or reasons should be acceptable enough to most armed/rebel groups, and are in fact binding on them as customary IHL, even as the Ottawa Treaty per se is not binding on them as non-parties except indirectly and non-consensually through national implementation measures.  The Austrian delegation, which provided the first draft of the treaty, says “the Preamble was formulated to reiterate the basic principles that all parties to the conflict are bound by the principles of IHL underlying the ban.”

Although the Preamble mentions only IHL, the Austrian delegation says “The Convention is firmly rooted in international humanitarian law (IHL), and at the same time also contains important elements of disarmament law... The Convention totally bans a specific type of weapon and provides for a compliance mechanism, in keeping with the disarmament tradition.”
   But the non-governmental International Campaign to Ban Landmines (ICBL) and International Committee of the Red Cross (ICRC) treat the treaty as a humanitarian rather than disarmament treaty.  The element of disarmament is for a humanitarian purpose, unlike the usual disarmament treaties with mainly military balance considerations or unlike disarmament in the context of counter-insurgency.  

The Ottawa Treaty deals with a particularly inhumane weapon that is indiscriminate, activated by its many victims, whether civilians or combatants, on whom it causes superfluous injury and unnecessary suffering, often intended to maim rather than to kill.   Whatever element of disarmament, it is the states parties (not the armed/rebel groups) which have obligated themselves to disarm themselves of APMs.   Whatever disarmament there would be is limited to victim-activated (as distinguished from command-detonated) APMs and  not cover anti-vehicle mines (AVMs) which armed/rebel groups (and government forces) can still use against tanks, armored personnel carriers and other military vehicles in the legitimate conduct of warfare.    


The Ottawa Treaty & Armed/Rebel Groups


The Ottawa Treaty, as already pointed out, basically provides for State Party undertakings or obligations. Sub-national entities become obligated only through national implementation measures to be taken by each State Party.  The ICBL has cited as one of the main areas of concern in the treaty its “failure to include specific language regarding application to non-state actors,”
 referring to armed/rebel groups.  The Austrian delegation says “The question of application to non-state entities remains an important one in view of the number of internal armed conflicts and guerrilla movements. The clarification mechanism takes into account the fact that the state party may not have control over areas or installations, which would be considered in addressing the issue of compliance.”
   

The closest language regarding application to armed/rebel groups is the Preamble’s generic restatement of the “principle of international humanitarian law that the right of the parties to an armed conflict to choose methods or means of warfare is not unlimited...”  But this is preambular or prefatory, not operative or binding, text.


Going now to the treaty’s operative Article 9 on National Implementation Measures, the Austrian delegation says this was an area that combined IHL and disarmament law. The first draft had a “grave breaches” provision a la Geneva Conventions for violations of the treaty during armed conflict. This obviously did not survive. The final text was patterned after the equivalent article in Amended Protocol II (the 1996 Mines Protocol) of the 1980 Convention on Certain Conventional Weapons (CCW) and similar articles in the 1993 Chemical Weapons Convention (CWC) and the 1996 Comprehensive Nuclear Test-Ban Treaty (NTBT), without the latter’s explicit extra-territorial jurisdiction.
 And so, the final Article 9 reads:


Each State Party shall take all appropriate legal, administrative and other measures, including the imposition of penal sanctions, to prevent and suppress any activity prohibited to a State Party under this Convention undertaken by persons or on territory under its jurisdiction or control. (italics supplied)


What the State Parties would not (yet) illegalise or criminalise at the international level, they would prevent and suppress at the national level by all appropriate measures, including penal sanctions, and presumably police and military measures.  Such provision for repression and coercive process is standard, and is well and good for a total ban on APMs down to the national level, but this is understandably anathema to armed/rebel groups and must be complemented by other more persuasive, consensual and inclusive approaches.  

In the present natural order of things, these groups have been excluded from the Ottawa Process of making the treaty, from adhering to it, from participating in its operationalisation, and from the process of national implementation measures starting with criminal legislation.  These various processes, both international and national, continue to be largely state-based.   


The fast embrace itself of the Ottawa Treaty is becoming the basis for a total ban on APMs to be rapidly emerging as a new customary norm of international law.
   In that event, the ban would be binding not only on states parties to the treaty but on all, even non-parties, including armed/rebel groups.  This brings us to a necessary discussion of customary IHL.

 Customary IHL


IHL is the international law of armed conflict, as to both protection of its victims (“Geneva Law”) and limitation of its methods and means (“Hague Law”).  It is made up of both treaty IHL and customary IHL.  Treaty IHL consists of formal written agreements among states and binding only on the states parties.  Examples specific to landmines are the 1997 Ottawa Treaty and the 1996 Mines Protocol.   The latter instrument does not ban but only restricts the use of landmines, both APMs and AVMs.  Examples non-specific to landmines are the 1977 Additional Protocols I (on international armed conflicts) and  II (on non-international armed conflicts) of  the Geneva Conventions of August 12, 1949 for the Protection of War Victims. 


Customary IHL consists of generally accepted principles and rules binding on all, based on the practice and legal opinion of states.  We already have the earlier example of the three IHL principles which were the explicit basis of the Ottawa Treaty.  Actually, certain IHL treaties and treaty provisions have also acquired the status of customary law because of their general and widespread acceptance. As to what are these rules of customary IHL, the United Nations (UN) Secretary-General, in a report to the Security Council preparatory to the establishment of the International Criminal Tribunal for Rwanda (ICTR),
 authoritatively indicated these to be 

the law of armed conflict embodied in the Geneva Conventions for the Protection of War Victims of August 12, 1949; the Hague Convention (No. IV) Respecting the Laws and Customs of War on Land and annexed Regulations of October 18, 1907; the Convention on the Prevention and Punishment of the Crime of Genocide of  December 9, 1948; and the Charter of the International Military Tribunal of August 8, 1945. The Geneva Conventions constitute “the core of the customary law applicable in international  armed conflicts.”
 (italics supplied)


These treaties are more precisely both treaty IHL and customary IHL.  The four Geneva Conventions contain a Common Article 3 for cases of non-international armed conflicts (NIACs) in general.  One might say it is the core of the customary law applicable in NIACs. 


In addition to the three IHL principles (limitation, proportionality, and distinction) restated in the Preamble of the Ottawa Treaty, ICRC legal experts list several other fundamental principles of IHL,
 aside from treating the prohibition of causing unnecessary suffering separately and distinctly from the principle of proportionality, which prohibits military action in which its humanitarian, socio-economic and environmental consequences clearly outweigh its military utility.  These are the principles of:

1.   (military) necessity – “When a choice is possible between several military objectives for obtaining a similar military advantage, the objective to be selected shall be that the attack on which may be expected to cause the least danger to civilian lives and to civilian objects.”  (Art. 57[3] of Protocol I) 

2.   humanity -  “to prevent and alleviate human suffering wherever it may be found… to protect life and health, and to ensure respect for the human being” (from the Fundamental Principles of the International Red Cross and Red Crescent Movement)  

3.   Martens clause  -  “in cases not covered by the Regulations…the inhabitants and belligerents remain under the protection and the rule of the principles of the law of nations, as they result from the usages established among civilized peoples, from the laws of humanity, and the dictates of the public conscience.” (first used in the 1899 Hague Convention No. II) 

These additional IHL principles also provide reasons, whether legal or ethical, for armed/rebel groups to adhere to a total ban on APMs.  With regards to the dictates of the public conscience mentioned in the Martens clause, the international community of public opinion has already characterised the APM as illegal, if not criminal, and demanded its ban.
  

The ICRC has finished but not yet published a study on the customary rules of IHL.
  This is particularly important for NIAC because of the few treaty rules regulating the latter (not to mention the lesser number of State Parties to Protocol II compared to the Geneva Conventions) and therefore the need to look into other sources for rules, namely customary IHL.   Among the initial results of the ICRC study is that there are more rules of customary IHL on NIAC than originally expected, including even some rules which apply specifically thereto.  Another finding is the increasing influence of other areas of international law, especially international HR law and international environmental law. 


The ICRC study covers six areas, including use of weapons.  It is not likely though that it would result in a specific rule of customary IHL on a total ban on APMs because the level of consistency  needed for custom is not yet there and the practice is still young.

Common Article 3 & Protocol II

Common Article 3 and Protocol II constitute the core of IHL on non-international armed conflicts (NIACs), and thus have special relevance to most armed/rebel groups since these usually operate in the context of NIACs.   Common Article 3 has the status of customary IHL and applies to NIACs in general, including those between or among armed/rebel groups within a State.  Protocol II is still treaty IHL and applies to NIACs of a certain threshold, i.e. that “which take place in the territory of a High Contracting Party between its armed forces and dissident armed forces or other organized armed groups which, under responsible command, exercise such control over a part of its territory as to enable them to carry out sustained and concerted military operations and to implement this Protocol”  (Article 1[1] of Protocol II).


Both Common Article 3 and Protocol II have no specific provisions on landmines.  

Use of APMs is not a violation as such but a possible violation of certain rules therein.  For example, Common Article 3(1)(a) on violence to life and person against persons taking no active part in the hostilities.  Or under Protocol II, it could be Article 4(2)(d) on acts of terrorism;  Article 13(2) on acts the primary purpose of which is to spread terror among the civilian population;  or Article 17 on forced movement of civilians, in cases where APMs were used.


Unlike the Ottawa Treaty, there are provisions in Common Article 3 and Protocol II which make them binding on and grant rights to rebel groups (not just individuals).

Common Article 3 says “each Party to the conflict shall be bound to apply…”  And Protocol II, per Article 1(1), “develops and supplements” Common Article 3.  The Protocol’s Article 6(5) speaks of  “At the end of hostilities, the authorities in power…” which refers to either the government or the rebel group, depending on the outcome of the armed conflict. 


In case the rebel group is a national liberation movement, i.e. those in “situations [of] armed conflicts in which peoples are fighting against colonial domination and alien occupation and against racist regimes in the exercise of their right of self-determination” (Article 1[4] of Protocol I), then what applies is IHL on international armed conflict, primarily the four Geneva Conventions and its Additional Protocol I. 

Armed/Rebel Groups Bound by IHL


“There is no doubt in either theory or practice that insurgents are bound by international humanitarian law.”
  The International Court of Justice (ICJ) Judgment of 27 June 1986 in the Case concerning Military and Paramilitary Activities In and Against Nicaragua takes for granted that the “Contras” are bound by Common Article 3.
 Professor Frits  Kalshoven, commenting on the Colombia Constitutional Court’s 1995 judgment on the constitutionality of Protocol II, said:


International humanitarian law belongs to the universally accepted customary law of civilised peoples.  This, together with the self-evident humanitarian character of jus cogens [peremptory norm of general international law], and its rules are eo ipso binding on all belligerent parties.  For the Court, this determines why no irregular armed group can consider itself relieved of the obligation to respect the minimum standards of humanity on the mere ground that it is not party to the treaties of humanitarian law.


IHL must bind armed/rebel groups in NIACs for the simple but basic reason that victims must equally be protected from both sides of the conflict.   ICRC legal experts further argue that “if IHL did not respect the principle of the equality of belligerents before it in non-international armed conflicts, it would have even smaller chance of being respected by either the governmental forces, because they would not benefit from any protection under it, or by the opposing forces, because they could claim not to be bound by it.”
   


Being bound by IHL also brings consequent rights and international legal personality for armed/rebel groups as subjects of IHL but not otherwise affecting their legal status.  ICRC legal experts explain this as follows:


…when creating through agreement or custom the rules applicable to non-                                                                     international armed conflicts, which include the provision that those rules be respected by “each Party to the conflict,” States implicitly confer on non-governmental forces involved in such conflicts the international legal personality necessary to have rights and obligations under those rules.  According to this construction, the States have conferred to rebels – through the law of non-international armed conflicts – the status of subjects of IHL; otherwise their legislative effort would not have the desired effect, the effet utile.  At the same time, States explicitly excluded that the application and applicability of IHL by and to rebels would confer the latter a legal status under rules of international law other than those of IHL.

The last point is based on the last clause of Common Article 3:  “The application of the preceding provisions shall not affect the legal status of the Parties to the conflict.”  This includes the matter of special agreements between them.

Special Agreements & Other Norms


The penultimate paragraph of Common Article 3  encourages the parties to the NIAC to enter into special agreements which bring into force between them all or part of the other provisions of the four Geneva Conventions (and of Additional Protocol I which supplements them), which constitute the core of IHL on international armed conflict.  In other words, the latter can be applied to NIAC through special agreements.  In that event, “the conflict does not become an international one.”
  


Special agreements are, therefore, a fourth international norm for NIAC after Common Article 3, Protocol II, and customary IHL.
  A fifth international norm might be listed as “Other Norms,” referring to other international legal instruments, including treaties, with specific provisions for NIAC in general and armed/rebel groups in particular, such as:

1.   1998 Rome Statute of the International Criminal Court (ICC)

2.   2000 Optional Protocol  to the 1989 Convention on the Rights of the Child (CRC) on Involvement of Children in Armed Conflicts

3.   1996 Amended Protocol II on Mines to the 1980 Convention on Certain Conventional Weapons (CCW)
4.   1954 Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict

5.   1998 Guiding Principles on Internal Displacement, noted by UN Human Rights Commission Resolution 1998/50  (17 April 1998)

Nothing, however, would prevent either party in a NIAC to unilaterally implement IHL on international armed conflict.  For one, the German armed forces have a policy rule to comply with the full body of rules of IHL in the conduct of any armed conflict, irrespective of whether that conflict is characterized as internal or international.
  There is a view that if both parties issue unilateral declarations to the same effect, then it is as if they concluded a bilateral agreement.

This closes our discussion of IHL as an international legal norm which provides reasons or basis for armed/rebel groups to adhere to a total ban on APMs.  We come now to an even broader and more popular international legal norm, that of human rights.   

Human Rights


Human rights (HR) are the universally-recognised fundamental rights and freedoms of human beings (“New York Law”).  They are mainly embodied in the “International Bill of Rights” consisting of the 1948 Universal Declaration of Human Rights (UDHR) and the two 1966 International Covenants: the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR).   These have been further developed by a growing number of international HR treaties like the 1984 Convention Against Torture (CAT) and the 1989 Convention on the Rights of the Child (CRC).


There is no international HR treaty on landmines since this matter has been treated instead under IHL and/or disarmament and arms control.  The Ottawa Treaty is considered a humanitarian and disarmament treaty, not a HR treaty.  Indeed, a major omission of the treaty is any reference to HR. This would have been particularly relevant to national implementation measures as well as widening and strengthening the legal basis for a total ban on APMs, including its emergence as a customary norm of international law, not just of IHL.


A strong case could be made for a landmines ban not only as an IHL and disarmament measure but also as an HR measure.  All HR can be summed up into three basic rights: to life, to human dignity, and to develop.
 On all three counts, APMs as a weapon are guilty of serious, if not systematic and mass, violations of HR. 

The United Nations Children’s Fund (UNICEF), for one, has anchored its support for the ban on the basis of the CRC, particularly the rights to life, to health care and to protection.
  


With a view to holding producers accountable, a linkage between landmines and HR has been made,
 anchored on the ICCPR, particularly the rights to life, to liberty of movement and to choose one’s residence.  One might also find some ground in the ICESCR, particularly because of the socio-economic impact of APMs. 

.


Another interesting example is a provision against the use of landmines in the 1998 agreement on HR and IHL between the Philippine government and the rebel National Democratic Front (NDF).
 Under its Part III on Respect for HR, Article 2(15) includes “the right not to be subjected to... the use of landmines.”  The main significant thing here is the HR context.  The other significant thing is that, strictly speaking, the landmines ban here covers not only APMs but also AVMs. In these two senses, this government-rebel agreement goes beyond the Ottawa Treaty and shows that this can be done.

Armed/Rebel Groups Bound by HR?

While there is no doubt that armed/rebel groups are bound by IHL, this is still a question or debate when it comes to HR: whether it creates obligations on or can be applied to armed/rebel groups.  On one hand, there is the conventional view that HR was intended to regulate conduct of and create obligations on states.  The traditional focus of HR advocacy has been governments.   On the other hand,  there is the more dynamic view that the purpose of the constraints is not to regulate government but to assert the HR of individuals as against all forces, including armed/rebel groups.


For example, the premier international HR group Amnesty International (AI) also opposes abuses by armed political groups, in particular hostage-taking, torture and killings of prisoners and all other deliberate and arbitrary killings.
  One AI campaign poster titled “Who cares about abuses by opposition groups” expounds further:

Amnesty International condemns, as a matter of principle, the torture and execution of prisoners by anyone, including opposition groups (a.k.a. “political non-


governmental entities”).  Amnesty also condemns other deliberate and arbitrary killings 


by opposition groups as well as the taking of hostages.

Nevertheless, the primary responsibility for protecting the human rights of all citizens rests with the government of the country.

Amnesty International’s work against human rights abuses by opposition groups

does not imply the granting of any special status to or recognition of those groups.  In cases of conflict, Amnesty International calls on all sides to abide by the basic principles

of international humanitarian law.
 


The term “human rights abuses” is also used by the International Council on Human Rights Policy (ICHRP) to refer to conduct or practices that clearly infringe standards of HR and/or IHL, a practical concept to continue the work of engaging armed groups even while the legal debate (whether they are bound by HR) is still unresolved.


To sum up, how can HR and IHL obligate a rebel group?  We can draw much from the answers given by Canadian HR lawyer David Matas in his article on armed opposition groups.
  At one level, he approaches it from state succession, obligations and responsibility.  Rebel groups must understand that their wish to form a new government means “becoming responsible internationally in the future for what they are doing now.”  He also cites the legal doctrine that treaties bind the State as a whole, not just the government, but also its citizens and even the rebel community. At another level, of course, is international criminal law.  “There is both a universal jurisdiction and a universal duty to prosecute such international crimes.”  Matas puts it very down to earth about what one can say to a rebel group in the proper instance:

So, for an armed opposition group, it may not be possible to say to them, you have violated your international commitments to respect human rights.  But it is possible to say something very similar.  One can say, you have violated standards which apply to you because of an obligation your state has undertaken on your behalf.  Or, you have violated standards which apply to you and to which you have held your governmental opponents accountable.  Or, you have committed an international crime.  Or, you have committed an act for which you will be held accountable at international law if you should form a government, which you purport to want to do.  Or, you have violated the humanitarian law of armed conflict, which applies to you by virtue of the Geneva Conventions.  Or, in the case of national liberation movements, you have violated the humanitarian laws of armed conflict, which you have accepted or undertaken to apply.


This concludes our discussion of international legal norms, mainly of IHL and HR, in the context of reasons for armed/rebel groups to adhere to a total ban on APMs.  There are of course other related fields of international law like international criminal law (prosecution of war crimes, crimes against humanity, and genocide), international refugee law (which needs a counterpart for internally displaced persons) and even international environmental law (considering the environmental impact of landmines).  But we move on now to discuss other normative frameworks which also have resonance, if not more so, for armed/rebel groups.    

Marxist-Leninist-Maoist Viewpoints


Many armed/rebel groups during their heyday were of Marxist orientation in its several variations.  There is no Marxist doctrine which specifically bans landmines but the more humanist aspects of Marxism have provided a perspective for some armed revolutionary groups to reject their use.  A good recent example is from the unilateral declaration of the Rebolusyonaryong Partido ng Manggagawa-Pilipinas (RPM-P, Revolutionary Workers Party-Philippines)/Revolutionary Proletarian Army-Alex Boncayao Brigade (RPA-ABB) against the use and production of landmines:

In pursuing the revolutionary struggle towards socialism, the RPM-P/RPA-ABB believes that it is the surge of revolutionary movement for and according to the masses of the working class and all the oppressed peoples that will be decisive while armed struggle and other forms of struggle are complementary, supporting forms.

We believe, therefore, that the destruction of lives and properties, as a consequence of armed conflict, is an anti-thesis to our desire for a better world.  We believe that while we are fighting to achieve full human development and social progress, we must respect the lives of people and of nature – uphold and promote human rights, and protect the environment. 

The use of anti-personnel mines, as a weapon for destruction, has been extremely prejudicial to the lives and safety of civilians.  This is a weapon commonly utilized in battle fields both by revolutionary or rebel forces and by reactionary forces to weaken, maim or destroy each other.  It is a fact that anti-personnel mines have been killing civilians, destroying properties, destroying the environment and inflicting damage to innocent civilians more than it has served its military purpose.

  xxx

RPM-P/RPA-ABB believes in the necessity and correctness of humanizing the struggle between the revolutionary forces and reactionary forces.  Fighting for genuine peace, social justice, political liberty, and a safe and clean environment are all in the service of the human race.  Destroying the world and sacrificing innocent lives with the use of anti-personnel mines does not serve this purpose.


Aside from a clear application of a Marxist humanist perspective to the landmines question, significant in this statement is the inclusion of two concepts, human rights and environmental protection, which are not traditional Marxist concepts.  This also shows or tends to show the applicability of human rights as a norm for armed/rebel groups.

Another, more recent, variant of Marxism is Maoism.  Though developed in a rural countryside setting, the kind where most landmines are planted, there is likewise no specific Maoist precept on landmines.  There is, of course, Mao’s injunction  to “do our best to avoid unnecessary sacrifices” in the context of “serving the people.”
   The Maoist strategy of protracted people’s war to surround the cities from the countryside underscores the importance of the peasant mass base as the “sea” where the rebel “fish” swim.    The rebels, therefore, cannot afford to alienate their own mass base with landmine accidents.   Mao said “The [people’s] army in the Liberated Areas must support the [coalition] government and cherish the people.”
  Cherishing the people means, among others, never having to say you’re sorry for landmine devastation to their lives and land.

Ironically, it was a Maoist rebel group, the Khmer Rouge, which was the worst rebel group (and which also became the government for a few years) in terms of landmine use that have turned tilling fields into killing fields.  It failed to reaffirm in practice such basic Maoist principles as we have pointed out.

Islamic Beliefs


In recent times, Islamic armed/rebel groups, more than Marxist-oriented ones, 

have gained prominence. Islamic law (Shari’ah) holds sway for the world’s 800 million Muslims or one-third of humanity – thus, an international law in its own right.  The Islamic law of war (jihad) is “roughly in harmony” with  the four Geneva Conventions of August 12, 1949,  especially the Fourth Convention on protection of civilian persons in time of war.
  

An Imam (politico-religious leader) of the Islamic community in Geneva once showed how certain principles inspiring the humanitarian Conventions have already been accepted and expressed in the Qur’an .
  As a Tunisian law professor later pointed out, “In fact, nothing in the Koran or Sunnah [the way of the Prophet Muhammad] seems to be in direct contradiction to international humanitarian law.”

There is an Islamic perspective on landmines.  This is how it has been presented by the Director of the Muslim community in heavily mine-affected Cambodia:

Furthermore, Islam has strictly banned killing by every means and Islam punishes those who do evil as Allah has said in the verse:  “No one must take any life that the Lord does not allow,” except for when killing is permitted according to the law of Islam or is acceptable to the Lord….

Therefore, the view of Islam on landmines is that it is an evil thing that causes damage to everything.  It destroys life and property as well.  It also causes many to be disabled and results in much distress and tragedy.  In this situation, Islam protests absolutely against the laying of mines and tries to stop people from placing any new landmines.

xxx  
According to the view of Islam, the saving of people from danger, not only through demining, which can cause death to the demining team, but even through the least participation is a help to saving or protecting life.  The Prophet Muhammad said that “removing a piece of stone from the path is a good action.”  The Prophet Muhammad said: “Help others and then you will be helped.”
 


A concrete example of the application of Islam to the landmines question by an armed/rebel group is that of the Taliban, which is the de facto government (Islamic Emirate) of Afghanistan.  Its statement on the problem of landmines, which contains a declaration of a total ban on landmines, starts with these references:


As Allah Almighty has made Human being his representative on Earth, both his life and death are regarded with much respect in Islam.  God Almighty teaches us in the Holy Qur’an:  “Whosoever killeth a human being for other than man-slaughter or corruption in the earth, it shall be as if he had killed all mankind, and whoso saveth the life of one, it shall be as if he saved the life of all mankind.” (Verse 32, Surah Almaida, The Holy Qur’an).  

The Prophet Muhammad (PBUH) says, “The summit of Faith is Kalma-e-Toheed and the foundation is clearing the path from peril and modesty is part of the belief.”

Materials on mines from an Islamic point of view, e.g. on mine as a non-Islamic weapon, have been developed by the Afghan Campaign to Ban Landmines.  Aside from Islam, there are of course other religious teachings.  Some of these take the form of regional cultural traditions(customs, values, beliefs, and practices) which speak of humanitarian norms.

Regional Cultural Traditions


“Humanitarian thought has roots in all the cultural traditions of mankind.”
 We can start off here with the Arabian chivalric ideal found in also in the Islamic heartland of the Middle East and Northern Africa.  This is expressed in epics, story-telling and folktales.  A sample verse from a traditional narrative told by Arab storyteller Abla Bint Malik is the following:


When the drums of war resound,


When relentless fate is to warfare bound,


Remember the rights of women and children


Thou shall not kill them,


Nor shall thou ill-treat them


And their dignity violate or threaten.


In the battlefield, when men fight,


It must be man to man and that is right.


But women and children, kept out of sight


Should not become victims of the battle’s plight.


Then, we have African, especially West African, humanitarian traditions as found in proverbs and popular aphorisms.  For example, throughout Africa, the “envoy is never insulted or struck,” as he is not considered to be involved in the dispute but merely the messenger.  An envoy, whatever differences exist between groups, is on the same footing as a stranger to whom full consideration is due, a concept to which many proverbs testify:

· Everything which comes goes.

· The stranger is like due, if he does not leave in the morning, he leaves in the evening.

· Your stranger is your “griot” (witchdoctor-cum-minstrel).

· Your stranger is your god: if he does not make rain fall, he will bring you the dew.

A research mission to Africa in early 1976 at the request of the ICRC concluded:


As can be seen, many principles expressed in the Geneva Conventions are to be found in the law of war in pre-colonial Africa.  It was only after the introduction of slavery and the inroads of colonialism into Africa south of the Sahara that traditional societies began to disintegrate, causing the code of honour to fall into disuse in war.  However, the memory of this code of honour is kept alive in the narratives of the storytellers, and the code perhaps could be revived as a means of humanizing present-day conflicts.


Perhaps Africa will remember, now that it is reviving its own cultural values, that this sense of humanity is one of its permanent values and that it must accept the obligation not to let those values be forgotten.
 


Hindu culture in South Asia was subjected to legal regulation of the conduct of war.  The Manu Smriti or Code of Manu, the oldest and most authoritative repository of Hindu law, contains certain principles of civilized warfare (dharma-yuddha).  One of these is that treacherous weapons like barbed arrows, poisoned arrows, and points ablaze with fire) shall not be employed against the enemy (VII, 90).
  Dealing with “treacherous weapons,” this is as close as it gets to landmines which were, of course, not yet in existence during that time of 200 B.C.    

The oldest available writing on the strategy of war was the Chinese warrior Sun Tzu’s The Art of War in the 6th Century B.C. but it has been used as a reference up to modern times, including by Mao and more recently by corporate business strategists.  It prescribed a number of humanitarian limitations on the conduct of hostilities, for example:   “Lords must not raise armies out of rage; commanders must not launch battles out of fury… For, those enraged may be happy again, and those infuriated may be cheerful again, but annihilated countries may never exist again, nor may the dead ever live again.”


Mahatma Gandhi’s principled approach to nonviolence has taken root, among others, in the Tibetan nonviolent struggle not only as a tool for dealing with conflict but also as a way of life.
  Where “truth is our only weapon,” obviously landmines are not. 


Nonviolence is also part of the Christian tradition.  “The US bishops’ pastoral letter on peace points out that it is clear that the Gospel opposes any use of violence.  At the beginning the disciples of Jesus had a clear insight: it is an illusion to believe that any use of violence can be kept selective or restrictive.”
  The latter point has been said about APMs.  The experience which has proven it became one of the compelling reasons for a total ban and not just a restriction on them.

Ethical Criteria and Evaluation


To round out our discussion, we come to an ethical reflection on APMs by a Jesuit Refugee Service priest applying social ethics made several years before the coming of the Ottawa Treaty.
  He employs three main ethical criteria:  general criteria, total utility judgments, and global justice requirements.


General principles regarding the use of weapons refer mainly to the two basic criteria of discrimination (distinction) and proportionality, which he had discussed above as key principles of customary IHL.  


Total utility judgments refer to choosing the option with the greatest sum of benefits minus costs for all parties concerned.  In evaluating landmines ethically, any potential user should check the use of mines against alternatives, and then ask:  Are APMs really irreplaceable in this particular war situation?  Are alternatives available whose total effect will be more beneficial?


Global justice requirements consider the long-term and overall effects of APMs for the international community as a whole, thus looking beyond employing APMs in a particular war context.   


After a long discussion following these three ethical criteria, the overall ethical conclusion, in the light of available data, was that the only morally defensible alternative was a total ban on APMs.  The key reasons were:

· Even if the military utility of landmines is admitted, such weapons are no longer considered indispensable.  Military strategies have changed and more preferable weapons are available.

· The principles of discrimination and proportionality are accepted as part of current military doctrine.  But in practice neither is well respected in conventional or non-conventional warfare.

· The increasing proliferation of landmines in civil and regional wars makes their use under controlled conditions less and less likely.

· New developments toward self-destructing and non-detectable mines offer no prospect of limiting the use of APMs, rather than the contrary.

· While mines continue to proliferate, the harm done globally to civilians, the environment and the economy of vast regions represents an intolerable burden to those populations affected.

· Demining operations show no prospects of keeping up with uncontrolled mine-laying, now or ever.  A major reversal of present trends is urgently needed. 

“In the end, the choice for or against a ban on landmines is a choice for cosmopolitan [or international(ist)] humanism against nationalist [or group] self-interest.”
   May armed/rebel groups then make the ethical choice.

Flexibility in Frameworks  

Flexibility in legal and normative frameworks for engaging  non-state armed groups in a landmines ban is the best policy given the diversity of armed groups, armed conflicts and country situations.  The bottom-line is armed group adherence to a landmines ban, as a contribution to the overall humanitarian effort to solve the global landmine problem for the sake of its victims and potential victims.  Frameworks serve this bottom-line, not vice-versa.

The core international legal framework for engaging armed groups in a landmines ban is to approach this as a combined humanitarian and human rights measure – as contrasted with a disarmament or criminal measure.  IHL and HR are terms of reference generally acceptable to most armed groups.

Still, IHL and HR have their respective gaps, and need further development in which armed groups might play a role.  Also, IHL and HR are not necessarily the most controlling or effective norms for some armed groups.  This is where reference to regional cultural traditions, religious doctrines or revolutionary doctrines can help, especially at a non-international level of engagement.

Such flexibility suits civil society/NGOs at the country level in engaging their respective rebel groups as well as governments.  Such engagement is most ideally framed as part of a broader peace-building and conflict-resolution process.

Special agreements on landmines, as part of a broader peace agreement or process, are the best scenario because these would have the advantage not only of mutuality but also of flexibility of frameworks and arrangements, thereby enhancing effectivity.
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