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THE OTTAWA TREATY A DECADE HENCE:  A TIME FOR 

MORE OF THE BOLD SPIRIT OF THE OTTAWA PROCESS

(Statement for the 8th Meeting of States Parties, Nov. 19-23, 2007, Amman, Jordan)

          The Ottawa Treaty a decade hence its signing 10 years ago is rightly being hailed as “A Success in Progress.”  The 8th Meeting of States Parties will surely affirm this when assessing the universalization and implementation of the treaty in the areas of banning anti-personnel mines (APMs), mine action, mine risk education, survivor assistance, and program funding.  There will be recognition of the achievements in this treaty work as well as of the need for further work toward a mine-free world.  It is in the latter regard that it would do well to recall and draw again from the bold spirit of the Ottawa Process which led to treaty.    

          The Ottawa Process marks its official start from the October 1996 Ottawa Conference, particular the bold closing announcement by Canadian Foreign Minister Lloyd Axworthy that Canada was prepared to hold a treaty-signing conference for a total ban on APMs in December 1997 and that it planned to work in open partnership with the International Campaign to Ban Landmines (ICBL) to achieve this goal.  And it came to pass.   In the process, a “new model of diplomacy” was developed, anchored on the close partnership between a core of like-minded pro-ban governments, mostly smaller and middle-sized powers, on one hand, and a wide array of humanitarian and anti-landmine NGOs and international organizations exemplified by the ICBL and the International Committee of the Red Cross (ICRC), on the other.  Only a bold process can result in a bold outcome. 

         A decade hence, 10 years wiser, we can and must be bold again.  We here do our part in outlining some bold directions for the Ottawa Treaty regime to take, with a view toward its 2009 Second Review Conference, as well as improving the Nairobi Action Plan 2005-09, informed by major findings of the Landmine Monitor Report annually and by our Philippine campaign experience of over 12 years:

(1)  Shift the main arena or center of gravity of universalization to the national level, particularly of domestic implementing legislation (only 53 or 1/3 of 155 States Parties out of 194 states have this) and of non-state actor (NSA, rebel group) engagement (there are more NSAs than governments that use APMs).  

(2)  Develop a more comprehensive rather than segmented approach to the landmines and unexploded ordnance (UXO), not just APM, problem. Consider in particular the question of victim-activated anti-vehicle mines (AVMs).   The reason for this is simple and practical, esp. for the people and communities in conflict-affected areas:  this is the reality on the ground.  While the total ban deals only with APMs, mine clearance and victim assistance relate also to other landmines as well as UXO.  The single-minded focus on APMs had its merits esp. for the success of the campaign and was even a bold step for its time, but it is time now to move on, to progress, boldly to deal more purposively with other related munitions (as some have on cluster munitions), though not all munitions can be simplistically dealt with by calling for a ban.    

(3)   Relatedly, explore how the Ottawa Treaty regime can interface with other relevant treaty regimes like those of the 1980 Convention on Certain Conventional Weapons (CCW), esp. the 1996 Amended Protocol II on Mines, Booby-Traps and Other Devices and the 2003 Protocol V on Explosive Remnants of War (ERW), customary international humanitarian law (IHL) rules on landmines, and even the 1998 Rome Statute of the International Criminal Court (ICC).  

Where a state adheres to both the Ottawa Treaty and Amended Protocol II, it makes sense to have only one comprehensive national legislation on landmines which reconciles the implementation of both treaties.  

The Ottawa Treaty 2009 Second Review Conference should invite a delegation or representative from the CCW treaty regime to share insights from its own review conferences.  It is time that a bilateral consultation mechanism be initiated between the two related international legal tracks pertaining to landmines.  This itself would break ground as another new model of diplomacy.

The effort for criminalization of APM use will likewise entail some kind of bilateral consultation mechanism between the Ottawa Treaty and the ICC treaty regimes, with the latter providing the possibility of making the employment of certain weapons as war crimes when the ICC treaty becomes open to proposed amendments also in 2009.

All told, for states, and more so for NSAs, the developing legal and normative regime on landmines is not and should not be uni-dimensional, i.e. pegged only to the Ottawa Treaty.  Even as this treaty remains the anchor with its total ban on APMs, it is best that it be correlated with certain other international legal instruments and tracks.
(4)  Explore too various mechanisms (not just one) for engaging non-state actors (NSAs) in a landmine ban.  When it comes to NSAs, there is a need for flexibility in instruments, as with legal and normative frameworks, given the diversity of NSAs, armed conflicts and country situations.  NSAs may also contribute to the formation of customary rules of IHL, including the emerging norm of a total ban on APMs.

There is another way to deal with NSAs, even those tagged as “terrorist,” aside from the coercive ways of military action and criminal prosecution.  This is the way of dialogue, persuasion and participation in the practice and development of humanitarian norms for armed conflict.

The sensitive and difficult work of engaging NSAs in this way is best done by international organizations as well as international and national humanitarian NGOs.  But government cooperation to at least allow this humanitarian engagement work within its jurisdiction is often necessary for it to be done safely and expeditiously. 

            (5)   Regarding in particular certain action points on NSAs in the Nairobi Action Plan 2005-09, we propose these amendments:

             Amend Action #7 to be more positive, i.e. encouraging also, and not just condemning, armed non-state actors when it comes to promoting universal observance of the Convention’s norms.  
Amend Action # 46 to refer to areas of operation, rather than just those under control, of armed non-state actors for purposes of supporting mine action to assist affected populations.  This will broaden possible program coverage, as well as obviate any state objections towards acknowledging rebel control of territory.

Amend Action #64 to be more positive, i.e. encouraging also, and not just requiring and calling to account, armed non-state actors when it comes to complying with the provisions of the Convention.

          (6)  Engage more regional organizations to themselves agenda and deal with the landmines issue, esp. in regions where universalization is weak, like the Middle East, North Africa, the Caucasus, and parts of Asia and the Pacific.  The regional approach can take as a model, among others, the work of the Organization of American States (OAS) on the landmines issue. 

(7)  Start the process of studying and preparing amendments to the Ottawa Treaty, based on a review of the experience and the need, including from the perspective of NSA engagement work.  A number of possible amendments from this perspective are:

>   Extension or express statement of scope of application to include internal armed conflicts  

>   Definition of APMs based on impact or effect, not just on design; clarification as victim-activated, not command-detonated;  inclusion of improvised explosive devices (IEDs), AVMs with anti-handling devices, AVMs with the same effect as APMs, and Claymore mines activated by tripwire   

>   Additional technical definition of command-detonation, otherwise it is victim-activated  

>   No exceptions or zero retention
>   Provisions on protection, cooperation, access and security for humanitarian and similar missions   

>   Welcoming independent monitoring and verification of both state and non-state compliance  


>   Provisions on compliance by rebel groups, including:

· voluntary compliance which they may formalize through any of several available instruments

· inclusion of the landmines agenda in peace processes with them

· recognition of the special role of impartial humanitarian organizations in the engagement of rebel groups, and provision of an enabling environment for such engagement 

Thank you/maraming salamat for your attention and, better still, favorable bold action in the 8MSP and beyond.  Only the bold can achieve success and progress.

            Quezon City, Philippines, 14 November 2007.
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Atty. Soliman M. Santos, Jr.

            PCBL Coordinator

