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A  
INTRODUCTION
International law used to be an affair between sovereign states only. Traditionally, international legal norms were created by states, and simply regulated the conduct between those states. However, especially since the first half of the 20th century, the international community has become increasingly complex. Other actors have ascended alongside the state and have come to play an increasingly important role on the international stage. International governmental and non-governmental organisations, multinational corporations and individuals have become international participants. 

International law has had to adapt to these developments. The increasing number of international actors brought along with it questions regarding the legal status and the international rights and duties of these actors. Are they bound by international regulation, and if so, which international regulation? Are they only bound, or can they also create international law? States have naturally been reluctant to surrender their traditional powers. However, considering the factual development of increasing international actors in number and in kind, states will not be able hold their exclusive positions forever. The absence of an effective central authority in the international community that may decide on these matters makes the questions challenging and interesting.

One type of new actors which has increasingly moved into the international spotlight is the armed opposition group. While in past times the most severe armed conflicts were conflicts between states, the great majority of armed conflicts today occur within a state. The desire of the international community to internationally regulate these internal armed conflicts has grown, especially over the last years. One of the questions that then rise would be: who may create such international regulation? Are armed opposition groups (hereinafter AOGs) capable to create the desired regulation, on an equal level with states? Needless to say, as AOGs are pre-eminent threats to the authority of states, states will not easily accept such a capacity of AOGs. 

The present thesis examines the influence of armed opposition groups on the formation of customary rules of international humanitarian law. The central point of departure is a proposition by Henckaerts, which may be regarded as commonly accepted in the international legal community. This proposition maintains that AOGs are not capable of creating customary law, as they do not possess international legal personality.
 As little is known or written about the subject, this thesis will mainly discuss the theoretical side of the proposition by Henckaerts. The final chapters will also examine what AOGs actually do, that might influence customary rules of international humanitarian law, and whether this conduct also has the influence in actual fact.

The first part of the thesis discusses the formation process of customary rules of international humanitarian law. It will i.a. consider notions such as internal armed conflicts, international legal personality and the influence of natural law in the context of international humanitarian law. The second part of the thesis elaborates on AOGs, their characteristics and their international legal status. The third part will combine what has been said in the preceding two parts and draw conclusions as to the central proposition by Henckaerts. Subsequently, it will discuss actual practice of AOGs and the relation of that practice to the formation process of customary rules of international humanitarian law.
B  
THE FORMATION OF CUSTOMARY RULES OF INTERNATIONAL 
HUMANITARIAN LAW

1 
International Customary Law


1.1
Definition and Functions

Article 38, par.1 of the Statute of the International Court of Justice (hereinafter the ICJ Statute), widely recognised as the most authoritative statement with regard to the sources of international law, states that the ICJ shall apply:

(a) international conventions, whether general or particular, establishing rules expressly recognised by the contesting states;

(b) international custom, as evidence of a general practice accepted as law;

(c) the general principles of law recognised by civilised nations;  

(d) subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.

Along with treaties and general principles, custom is thus a primary source of international law, functioning independently from the other sources. 


The essence of customary law is that it is the unwritten manifestation of the will of the international community as a whole. The Committee of the International Law Association on Formation of Customary (General) International Law (hereinafter referred to as “the ILA Committee”) defines a rule of customary international law as one which is, 

created and sustained by the constant and uniform practice of States and other subjects of international law in or impinging upon their international legal relations, in circumstances which give rise to a legitimate expectation of similar conduct in the future […] If a sufficiently extensive and representative number of States participate in such a practice in a consistent manner, the resulting rule is one of “general customary international law”.




Custom as a source of international law plays a significant role in several ways. First, when there is no treaty provision applicable to a certain problem, customary rules of international law can instead regulate the matter and thus “fill the gaps” left by the treaty regime. These gaps can be due to a lack of substantive coverage or a lack of state parties to the relevant treaty. Second, in case an applicable treaty provision regulating a certain matter does exist, custom can may have the effect of limiting the power of states to terminate, denounce, suspend, withdraw from, or make reservations to the treaty or relevant provisions. Thirdly, the “pull” to comply with a treaty norm that possesses customary status might very well be stronger in comparison to treaty norms without such status. Fourthly, custom may have a substantive influence on existing laws. Meron notes that customary law is “a major vehicle for alignment, adjustment and even reform of the law”.


1.2
The Formation of International Customary Law 


Characterisation of the Formation Process


The process of international customary law formation is often characterised as hazy and disordered. There are several reasons for this classification.


First, there are different ideological perceptions of international law, which all have their own view and their own analysis of the formation process of custom. The next paragraph will discuss the two main approaches to international law, i.e. positivism and the natural law approach. Second, customary rules are created through an informal process of claim and response, a process which is not subject to strict regulation. Further reasons for the haziness of the custom formation process are the important role for politics and power,
 the lack of authoritative determinations on the formation-process and the fact that most State practice is not published, which makes it difficult to find relevant material. A final and very important reason for the diffuse character of the formation process is the influence of an increasing number of relevant actors, differing in kind.


The two most common perceptions of international law are referred to as the positivist and the natural law approach. As will be seen and examined throughout the present thesis, the former approach is universally recognized as the dominant theory. The latter approach maintains that international law is based on natural law. It presupposes an ideal system of law, the rules of which are derived from dictates of human reason, i.e. objectively correct moral principles. In contrast, positivist (or consensual) theory holds that international rules are created with the consent of fully recognised subjects of the international community. Another essential aspect of positivism is that international subjectivity (also referred to as international legal personality) is traditionally exclusively accorded to states. Taken together, positivist theory maintains that international law is a consequence of the actual will of states and is by definition in accordance with the fundamental principle of State consent.


It may be useful to illustrate the informality and hazy character of the custom formation process by giving a brief example of this process. If State A expressly claims the right to exclude foreign warships from passing through its territorial sea, and State B sends a warship through without seeking the permission of A, this is an implicit claim on the part of B that A has no right to prohibit the passage. If A fails to protest against this infringement, this omission can, in turn, constitute a tacit admission of the existence of a right of passage after all.
 Needless to say, this is just one example out of countless possibilities.   


The influence of natural law and the consequences of the development of increasing relevant international legal actors may be regarded as two crucial elements of the present thesis. A central question throughout the thesis will be to what extent positivism and its custom formation procedures revolving around international legal personality can maintain their dominant positions in light of the presence of natural law (in the form of the principle of humanity) and the increasing number of relevant actors on the international humanitarian legal stage. 


International Legal Personality

Which entities are capable of creating international customary law? As mentioned in the previous section, traditional positivism maintains that only states are capable of creating international (customary) law, as they are the entities endowed with international legal personality. Apparently, not all the influential actors on the international stage possess international legal personality. However, the development of increasing relevant international actors might lead to doubts regarding the applicability of this mechanism in such an unequivocal and straightforward manner. The following paragraphs will elaborate on the definition and characteristics of international legal personality. The link between a recognised status of international legal personality and the actual ability to create customary law will be discussed in chapter 3.2 below.


Dixon defines an international subject as “a body or entity which is recognised or accepted as capable of possessing and exercising rights and duties under international law”.
 International legal personality apparently consists of two main aspects: that of recognition and that of rights and duties. Both Shaw and Dixon lay emphasis on the aspect of community recognition or acceptance.
 As regards the question, who is capable of providing such recognition, Dixon and Hofmann argue that it can only be states.
 It would thus be exclusively up to states to decide who is to be considered as additional subjects of international law. 


Highly important about international personality is that it is not an absolute concept. As main characteristics of international subjects, Dixon mentions the ability to make claims before international courts and tribunals, the fact that they are bound by some or all of the international legal obligations, have the power to conclude valid and binding international agreements, and that they enjoy some or all of the immunities from the jurisdiction of the domestic courts of other states.
 In practice, only states and certain international organisations such as the United Nations have all of these characteristics to the fullest degree. Other international actors will have (partial) personality for whatever purpose is recognised under the system of international law.
 Correspondingly, Shaw states that personality varies with the circumstances and that “different subjects will have different rights and duties in different ways”.
 In reaction to the current development of growing numbers of nonstate actors in the international arena, states have been seen to increasingly give the new actors an amount of subjectivity.




The General Custom Formation Process 


Before examining the influence of armed opposition groups (hereinafter referred to as AOGs) on the formation of customary international humanitarian law, it is first necessary to analyse the formation process of customary international law in general. As positivism is the commonly accepted dominant approach, it forms the basis of the following paragraphs.   


Article 38, par.1 sub(b) of the ICJ Statute defines international custom as “a general practice accepted as law”. From this it can be deduced that international customary law consists of two elements: the actual behaviour of states (State practice) and the belief that this behaviour is legally obligatory (opinio juris).
 State practice is often referred to as the objective element, opinio juris being the subjective element. 


State Practice

In its report on the formation of customary international law, amended in 2000, the ILA Committee stated the following types of acts as constituting State practice:

· verbal and physical acts of states, being communicated to at least one other state;

· in appropriate circumstances, omissions of states;

· the practice of the executive, legislative and judicial organs of a state;

· the practice of intergovernmental organisations in their own right;

· acts of individuals, corporations, activities of territorial governmental entities within a state and other institutions not enjoying separate international legal personality, when carried out by the state or adopted/ratified by the state.

There are two initial conclusions that can be drawn from this list, which maintains a traditional positivist approach. First, the list indicates that the institutions decisive for the constitution of State practice are either states or international organisations.  Apparently, the development mentioned in the introduction, of increasing relevant actors on the international stage in number and kind, has not brought along with it legal capacities of these actors equal to those of the state. The actors formally capable of creating general custom have expanded only within the boundaries of state-based institutions. It consequently appears relevant in the context of general custom formation to distinguish between state-based institutions and non-state-based institutions. 


The second conclusion can be drawn from the last point of the list. State practice and thus customary law no longer require actions to be actually executed by the state, as long as the relevant actions can in the end be linked back to the consent of state. Notwithstanding the first conclusion, this second point confirms and underlines the increased significance of non-state-based institutions.   


For State practice to be an element creating customary law, it has to be extensive, representative, consistent, definite and virtually uniform.
 As regards the requirements of extensiveness and representativity, it is not possible to give a number or a percentage of states. However, it can be stated that it is rather a question of “quality”, than “quantity”: it is not only relevant how many states engage in the practice, but also which states engage in the practice. The ICJ declared in the North Sea Continental Shelf cases in the context of treaty rules obtaining customary status, that the practice must include that of “[s]tates whose interests are specially affected”.
 In this regard, the ICJ reasoned furthermore that little evidence of the customary nature of that norm can be found in the conduct of State parties to the relevant convention.
 


Opinio Juris
The type of actors decisive for the constitution of opinio juris are logically the same as those decisive for the constitution of State practice. Furthermore, just like State practice, opinio juris may appear from verbal or physical conduct of states.
 Relevant is any conduct of a state which is carried out in a way that evidences a legal conviction that a certain rule is obligatory.
 Such conduct can include statements and votes cast in favour of a specific rule in the course of the UN drafting process, the adoption of resolutions of international organisations,
 condemnations of actions, or denials that those actions occurred under state authority.
 

The Balance between the Elements
The wording of article 38, par.1(b) of the ICJ Statute (“evidence of a general practice accepted as law”) suggests a special significance for State practice over opinio juris in the context of general customary law. In its judgment of the North Sea Continental Shelf cases, the ICJ adhered to this view, which may be regarded as the traditional view.
 Most members of the ILA Committee also agreed with this view and considered State practice to be the most important component of international customary law.
 The ILA Committee noted that a substantial manifestation of State practice can compensate for a relative lack of opinio juris. Although more controversial, the converse proposition also applies, on the condition that the evidence of opinio juris is clear-cut and unequivocal.

2 
International Humanitarian Law


2.1  
Definition and Nature

At the foundation of International Humanitarian Law (hereinafter referred to as “IHL”) lies the principle of humanity. IHL aims to minimise the human suffering caused by armed conflicts. As armed conflicts are characterised by violence and violations, by conduct without careful deliberation, by exceptional conditions, by limited third-party access to the relevant region and by the parties’ conflicting factual and legal justifications for their conduct,
 humanitarian legal norms may have lesser prospects for actual compliance than norms from other legal areas.  


A consequence of the aim of IHL is that this legal area arguably enjoys a special status within international law as a whole, distinguishing itself from traditional inter-state law.
 The following characteristics, all possessing clear traces of natural law and the principle of humanity, may serve to illustrate this proposition: first, obligations arising out of humanitarian norms are owed primarily directly to individuals, not to other states. As a consequence, the principle of reciprocity is not as prominent as with traditional international law. Second, in the context of humanitarian norms, the states bound by them arguably do not have interests of their own, but rather a common interest.
 Third, humanitarian norms by their nature aspire universal application.
 Fourth, humanitarian treaties do not contain termination clauses and cannot be terminated on grounds of material breach by another party.


Chapter 3 will discuss the consequences which this special nature of IHL may have on the formation process of its customary rules. The following chapters will describe the historical and international context of the phenomenon of internal armed conflicts, i.e. the type of conflicts in which AOGs operate.


2.2 
International and Internal Armed Conflict

From the peace of Westphalia in 1648 until sixty years ago, the concept of war and the accompanying rules of IHL had been perceived as an affair between co-existing, sovereign states. IHL therefore did not apply to internal armed conflicts, the regulation of which fell within the competence of the state, or to be more precise, of the incumbent government. Only when the incumbent government or third states recognised the non-state party to the hostilities as a belligerent, rules of IHL would apply. 


The Spanish Civil War (1936-1939) was an internal armed conflict in which the armed opposition groups of General Franco were not recognised as belligerents; IHL did formally thus not apply. In its magnitude, duration and scope, the war nevertheless resembled a full-scale inter-state war. Even more significant about the Spanish Civil War was the fact that the massive use of weapons and new methods of warfare caused so much loss to civilians, that it aroused worldwide indignation. As a result, a general conviction took shape among states that some fundamental rules of IHL would have to be extended to cover internal armed conflicts as well, regardless of any recognition of belligerency.
 Such extension of several basic rules however only applied to large scale civil wars, leaving internal armed struggles or disturbances outside the scope of such an extension.
 


Very gradually and at the cost of the traditional mechanism of belligerency recognition, the need to internationally regulate internal armed conflicts found its way to codification. Of the main instruments of IHL, i.e. the four Geneva Conventions of 1949 and their Additional Protocols of 1977, article 3 common to the Geneva Conventions (hereinafter referred to as “common article 3”) and Additional Protocol II were drafted specifically to apply to internal armed conflicts. Examples of other conventions containing regulation on internal armed conflicts are the 1954 Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict and the second Protocol to the 1980 UN Convention on Certain Conventional Weapons, on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other Devices. 


The sharp distinction between international and internal armed conflicts has increasingly become blurred over the last sixty years. The International Criminal Tribunal for the Former Yugoslavia (hereinafter referred to as the ICTY, or the Tribunal) stated four reasons for this development in the Tadic-case: 
 

· civil wars have become more frequent;

· internal armed conflicts have become more cruel and protracted;

· the large scale-nature of civil strife and the increasing interdependence of states in the world community make it easier for third states to get involved;

· a state-sovereignty oriented approach in international law has been gradually replaced by a human-being-oriented approach.

The ICTY noted that as far as human beings are concerned, the distinction between international and internal armed conflicts is losing its value: “What is inhumane, and consequently proscribed, in international wars, cannot but be inhumane and inadmissible in civil strife”.
 Zegveld adds that also from the viewpoint of the subjects that must implement the law, there is no principal reason to prevent a further reducing of the distinction. According to her, the involvement of armed opposition groups generally provides “no reason not to impose similar restraints on them as apply to national armies”.
 A crucial substantive argument to reduce the distinction is that AOGs do not receive the guarantee that they will not be punished for the mere reason of participating in the hostilities.
 With international conflicts, combatants do have this guarantee provided for by the third 1949 Geneva Convention.

It can be deduced from the stated reasons that the shift from the traditional procedural mechanism of belligerency recognition towards more coordinated international regulation of internal armed conflicts has two main reasons. The first reason is that of humanity, the second reason concerns the factual developments of the international community. Already referred to in chapter 1.2, these aspects are two driving forces behind the development of international humanitarian law and the increasing connection between international and internal armed conflicts. 


The overall treaty regime that resulted from the efforts to codify the international regulation of internal armed conflicts has shown to be subject to some considerable shortcomings. First, there is a general lack of states that have ratified the treaties that regulate internal armed conflicts. While some 150 states have ratified Additional Protocol II, countries such as Sudan, Angola, Sri Lanka and Nepal are not among them. Obviously, these are some of the states where application of the second Protocol would matter most. 


Second, regulation of internal armed conflicts suffers from a wide substantive “treaty-gap”. While the regulation of international armed conflict is highly codified, relatively little conventional rules have been drafted for internal armed conflicts. Just to illustrate the proportion between the regulation of the two types of conflict within the main instruments of IHL: common article 3 together with the second Additional Protocol constitute about 30 provisions; the other provisions of the 1949 Geneva Conventions together with those of the first Additional Protocol amount up to roughly 530 provisions. A “treaty-gap” of fundamental importance is caused by the fact that the second Protocol concerns mainly the protection of persons (“Geneva Law”), while lacking a sufficient regulation of methods and means of warfare (“Hague Law”). It is highly unlikely that this major defect will be overcome by newly drafted treaty-provisions in the near future. However, customary law may serve to fill both these gaps.
 
2.3  
International Customary Humanitarian Rules for Internal Armed 


Conflicts 

With regard to the apparent need for customary rules on internal armed conflicts, Meron states that:

The cruelty of internal armed conflicts, the frequent lack of regard for the principles of humanity by the parties to such conflicts, and, except for common Article 3 and the essential core of non-derogable human rights, the uncertainty as to the binding rules regulating internal armed conflicts all make the identification and the development of applicable customary rules urgent and compelling.


States have naturally been reluctant to recognise international customary rules in the context of internal armed conflicts. Although State consent plays a leading role in the formation of such rules, the outcome of the process is usually not determined by single states but rather by a (decisive) group of relevant actors.
 Furthermore, the compliance of international rules is under supervision of the international community, and not a matter for a single state itself. Thus, single states will always have to surrender some of their (internal) sovereignty in instances of international regulation. Internal armed conflicts are pre-eminently the kind of matters in which states want no interference; at least no interference which may in any way be detrimental to their position. 


As a consequence of this reluctance, international custom was traditionally not believed to apply to internal armed conflicts at all.
 The wording and content of the second Additional Protocol indeed seem to display that regulation of internal conflicts beyond its express provisions is in essence to be left to the domestic law of states.
 


Nevertheless, corresponding with the gradual reduction of the distinction between international and internal armed conflicts, the last sixty years have shown an increase in the number of customary rules applicable to the latter type of conflicts. This increase has occurred through three types of rules: the first types are newly established rules that are applicable to both international and internal armed conflicts. An example is a rule that emerged during the Spanish Civil War, concerning precautionary measures to be taken when attacking military objectives.
 Rules of the second type are also newly established ones, but apply only to internal armed conflicts. The Study on Customary Rules in International Humanitarian Law by the ICRC, which is to be published late 2003, confirms the existence of such rules, specifically applicable to internal armed conflicts.
 


The third type has however shown to be responsible for the great majority of customary law that nowadays applies to internal armed conflicts. These are existing rules which were initially only applicable to international armed conflicts and which have subsequently been extended to apply to internal armed conflicts. It is especially since the establishment of the ICTY and the International Criminal Tribunal for Rwanda (hereinafter referred to as the ICTR) that international custom has developed to be applicable to internal armed conflicts. In the groundbreaking Tadic-case, the ICTY stated that indeed the general essence of a number of rules and principles governing international armed conflicts have gradually been extended to apply to internal conflicts.


The Tadic-case was furthermore the first case to suggest that there exists a body of international customary law applicable to internal armed conflicts, separate from treaty regulation of internal armed conflicts and separate from customary law on international armed conflicts. All in all, Henckaerts notes that the great number of rules found to be customary today in non-international armed conflicts is surprising, making specific reference to rules regarding methods and means of warfare.

3
 The Formation of Customary Rules of International Humanitarian Law


3.1
Positivism and the Traditional Elements in the Context of IHL

In listing the sources of State practice that count towards the formation of customary rules of IHL, Henckaerts repeats the sources listed by the ILA Committee concerning general customary law, which were enumerated above in chapter 1.2 and correspond to the traditional positivist approach.
 To this list, Henckaerts adds the relevance of various non-state actors such as non-governmental organisations, international courts, and armed opposition groups. Notwithstanding the relevance attached to the conduct of these actors, he appears to be of the opinion that only state-based institutions can by themselves create customary rules of IHL. 


Mention should be made of the type of conduct required for State practice constituting customary rules of IHL. The ICTY invoked in the Tadic-case the inherent difficulties of ascertaining physical State practice during armed conflicts and placed emphasis on verbal practice such as official pronouncements of states, military manuals, judicial decisions, resolutions and declarations, rather than on battlefield or operational practice.
 Furthermore, the Tribunal showed itself not to be too stringent on the State practice-requirement of extensiveness.
 It found i.a. in the same case that only statements by the EU, several EU member states and a statement by the United States constituted enough State practice for the creation of a customary rule of IHL, relating to the use of chemical weapons in internal armed conflicts.


What has been stated about the types of international actors whose conduct may count as State practice, logically also applies with regard to opinio juris. Furthermore, just as in the case of State practice, verbal conduct constitutes better evidence of opinio juris than physical conduct. Obviously, the objections to physical conduct during armed conflicts still apply. Moreover, the most natural way of expressing a certain belief or opinio seems to be through verbal conduct. 


With regard to internal armed conflicts, Meron detects and argues in favour of an emerging process by which a state incorporates humanitarian principles into its national manuals of military law (or expresses them in other self-serving state policy statements), and subsequently calls on other states to do the same; the initiating state furthermore declares that it is prepared to observe the principles in armed conflicts and that it desires them to be recognised in due course as customary law.
 


3.2
International Legal Personality and the Ability to Create Custom

As this thesis concerns i.a. the formation process of customary IHL, it is necessary to examine the (positivist) manner in which the traditional process is commonly perceived to proceed. According to the dominant positivist way of thinking, only states and international organisations (state-based institutions) can create customary rules, as they are the only fully recognised international subjects. The following paragraphs will examine whether it is indeed necessary to possess fully recognised international legal personality for the actual ability to create custom. Various actors will successively be addressed, together with their characteristics and practice to the extent relevant for the establishment of customary humanitarian rules. 



3.2.1
States

States possess full international legal personality and traditionally they have been the only institutions which were consequently recognised.
 State consent has grown to become the legitimising factor for a rule to obtain humanitarian customary status. While states may not be the only actors on the international stage anymore, they have remained the main actors and are usually still the standard when analysing international (legal) issues. 

States are characterised by a central structure capable of exercising effective control over a given territory (which does not belong to another sovereign state) and a community whose members do not owe allegiance to other outside authorities.
 The fact that states are the only international entities controlling territory in a stable and permanent way, constitutes according to Cassese the main reason for its exceptional position in the international community.
 



3.2.2
Nonstate-based Actors


As a traditional positivist rule, nonstate (-based) actors are not recognised to possess international legal personality and are therefore not capable of creating custom. However, it is open for discussion whether this strict view would still be applicable with regard to the current international community. Today’s globalising international community is i.a. characterised by trans-boundary networks, and is no longer exclusively driven by interstate relations. Shaw has stated that IHL is a legal area which has especially generated and reflected an increase in participating actors and international subjects.
 Various nonstate (-based) actors have obtained international rights and duties and would consequently be eligible for partial international subjectivity. While nonstate actors have changed considerably with regard to their character and activities, they have gradually played an increasingly important role in the areas of law-making, law-interpreting, and law-implementing.
 The ICTY as well as Cassese have even gone so far as to derive customary rules from “general consensus in the international community”. Both regarded the conduct of nonstate (-based) actors as part of such consensus.


National Liberation Movements

National liberation movements are nonstate (-based) actors which, in the words of article 1(4) of Additional Protocol I, fight against “colonial domination”, “alien occupation” and “racist regimes in the exercise of their right of self-determination”. Such movements have at times shown themselves to be capable of conduct which is normally only attributed to fully recognised international subjects. Two characteristics of such subjects are the capacity to take part in the negotiation processes of the treaties and the capacity to formally adhere to those instruments. Nevertheless, during the Diplomatic Conference that resulted in the adoption of the two Additional Protocols to the 1949 Geneva Conventions,
 numerous national liberation movements were allowed to participate fully, as observers, in the deliberations of the Conference and its main committees.
 Three of the movements (the PLO, the PAC and SWAPO)
 also signed the Final Act of the Diplomatic Conference. Shaw notes that the possibility of observer status in the UN and related organs for national liberation movements has been affirmatively settled in international practice.
 An (exceptional) example of formal adherence to a treaty by a national liberation movement is provided by the Provisional Government of the Algerian Republic, which in 1960 successfully acceded to the 1949 Geneva Conventions, two years before the independence of Algeria.
  

Academics and Public Opinion

Charney notes that, as it is hard to obtain substantial evidence of State practice outside a treaty regime, “support for new rules of customary law will have to be found […] in secondary evidence derived from writers”.
 At a meeting in Taormina, Italy, on 7 April 1990, the Council of the International Institute of Humanitarian Law (i.e. a highly authoritative group of experts) adopted the “Declaration on the Rules of International Humanitarian Law Governing the Conduct of Hostilities on Non-International Armed Conflicts”. As the overall treaty regime on internal armed conflict lacks regulation relating to the conduct of hostilities, the Council declared i.a. certain rules on the methods and means of warfare to possess customary status. Although constituted by a nonstate (-based) actor, the declaration has come to play an authoritative role in the international legal community and has been recognised to have legitimately assessed the customary status of the rules concerned.
 


Of great importance is public opinion, which may act as a catalyst for determinations by states that certain practices are not only immoral, but also illegal. Adversarial invocation of normative rules by a conflicting party (whether a state or armed opposition group) may sensitise public opinion to humanitarian principles and raise the expectations of compliance with those principles.
 As we find ourselves in an era of information and global communication, the influence of public opinion cannot possibly be overestimated. 


Thus, authoritative academics and those entities capable of manipulating public opinion, may aid in the development of opinio juris and facilitate the passage of humanitarian principles into customary law. Although they might not be able to create custom independently (some measure of State consent still seems necessary for the final step to customary status), these entities to a considerable extent contribute to the formation of customary rules of IHL.


Non-Governmental Organisations

By investigating and publicising humanitarian norms, non-governmental organisations (hereinafter NGO’s) may bring issues to the forefront, thereby putting them on the international agenda. This may result in governmental or diplomatic lawmaking-efforts.
 NGO’s furthermore have a substantial influence on the formation of customary law through their presence at diplomatic conferences, which are set up to codify and progressively develop international law, and where nowadays considerable part of international custom is being developed.
 Also of importance is the strong role for NGO’s in building consensus towards new international standards. Finally, through their interpretations of and behaviour towards such standards, NGO’s give meaning to legal laws and norms.
 The result of the foregoing is a major influence of NGO’s in customary law formation processes. This in turn enhances the legitimacy of these processes and increases the “pull” to comply with the resulting customary norms.


The most important humanitarian NGO is the International Committee of the Red Cross (hereinafter referred to as the ICRC). The ICRC enjoys a recognised status and functions under the Geneva Conventions and their Additional Protocols. Its present mandate includes “prep[aration of the] development” of IHL.
 As the ICRC comments on and interprets State practice and conventional provisions, it influences to a considerable extent the practice of states, opinio juris and thus the evolution of customary law.
 Meron states in this regard:

Indeed, all states, though in varying degrees […], contribute through their behavior to the development of custom. In some cases, even some nonstate actors, especially the ICRC […] may contribute.

The ability of the ICRC to directly contribute to the formation of humanitarian customary law has been recognised by the ICTY. In the Tadic-case, the Tribunal implied that the practice of the ICRC ought to be regarded as “an element of actual international practice [and] conspicuously instrumental in the emergence or crystallization of customary rules”.
 In the Kupreskic-case, it found that a statement by the ICRC was one of the principal sources for the establishment of subjective element of customary law.


The conduct of NGO’s and specifically the ICRC illustrate a disjuncture between the positivist procedural mechanism of recognised international legal personality and actual international practice. To pass by the relevance of NGO’s on international lawmaking on the grounds that they have not been formally recognised to possess complete legal personality under the traditional positivist rules would be to ignore substantial developments of the international community.


International Courts and Tribunals

The practice of international courts and tribunals confirms and even enlarges the disjuncture mentioned in the preceding section. When deciding on humanitarian issues, international judges have at various times maintained a teleological approach to such an extent, that they may arguably be regarded as having created custom independently. Especially the ad hoc tribunals for Rwanda and the former Yugoslavia have attached greater value to “what should be”, than to “what is”. The tribunals thereby based their decisions in the relevant cases on moral considerations, deeming “natural law-consent” sufficient for the establishment of a legal norm, while ignoring the matter of State consent. It may reasonably be argued that in those instances the judges have surpassed their original task of determining and giving evidence of existing “State consented-laws”, and have instead created custom on their own.
 


Very remarkable about those decisions is that the relevant judges force their natural law-based custom into the terminology of traditional, positivist custom.
 The relevant judges use the traditional terms of State practice and opinio juris to explain a formation process which is actually driven by natural law, thereby merging lex ferenda with lex lata. Although this might at the surface cover up the practice of international courts and tribunals, in essence there remains the situation of nonstate (-based) actors arguably creating customary humanitarian law. Zegveld notes that international courts and tribunals have considerably contributed to the development of the international regulation of internal armed conflicts and furthermore detects a current trend whereby the practice of these bodies is becoming increasingly important at the expense of the actual practice of states.


Conclusions?
There are two conclusions that can be drawn from the present chapter. First, there is a distinction between the ability to (substantially) contribute to a rule-formation process that over the whole is subject to State consent, and the ability to actually create customary law independently of any State consent. An example of the former ability is provided by an NGO like the ICRC, an example of the latter ability is provided by international tribunals, the practice of which was described in the previous paragraph. The second and most important conclusion is that the absence of the recognition of full international legal personality does not preclude either of these abilities. 


A necessary procedural connection between (fully) recognised international legal personality and the ability to form international humanitarian customary law is thus not supported by actual international practice. Skubiszewski goes even further and argues that international lawmaking “has nothing to do with the capacity to be subject of international law”, he states that, “[o]n the one hand, there is the capacity to be a subject of international law, that is, to have international rights and duties, and, on the other hand, there is the capacity to act in international law so as to produce legal effects in that law”.
 It must be noted however, that there do not seem to be many authorities that give expression of a similar drastic view. In any case, the black and white view whereby only state-based institutions can create custom because they are the sole recognised international subjects (and all those without fully recognised international legal personality are incapable of creating custom) appears to be misleading and undesirable.  


3.3
The Influence of Natural Law on the Formation of Customary 


International Humanitarian Law

The previous chapter concerned the link between the recognised status of international legal personality and the actual ability to contribute to custom formation, as prescribed by positivist theory. This chapter will discuss, on a more abstract level, the validity of the exclusive role for positivism itself, in the context of IHL. On the one hand, positivism is the overall dominant approach in international law. The whole traditional custom formation process is founded on positivist thinking and its basic principle of State consent. On the other hand, IHL’s raison d’être is the objective and moral principle of humanity, which is a clear reference to natural law. An examination into the actual influence of natural law on the formation of customary international humanitarian law seems warranted. 



3.3.1
The Martens Clause


Various international humanitarian treaties have incorporated a clause dating from roughly 100 years ago, known as the Martens Clause. Its drafter, Fyodor Fyodorovich Martens was an adviser to the Russian Foreign Ministry at the beginning of the 20th century. First inserted in the preamble of the 1907 Hague Convention IV on land war, the original clause reads as follows: 

Until a more complete code of the laws of war has been issued, the high contracting Parties deem it expedient to declare that, in cases not included in the Regulations adopted by them, the inhabitants and the belligerents remain under the protection and the rule of the principles of the law of nations, as they result from the usages established among civilized peoples, from the laws of humanity, and the dictates of the public conscience.


The Martens clause arguably for the first time sets forth international legal rules embodying humanitarian considerations, while maintaining that these rules are just as binding as those motivated by political or military concerns. Accordingly, Cassese states that the principal merit of the text is that it approached the laws of humanity not as a moral issue but from an apparently positivist perspective, the result being an “ingenious blend of natural law and positivism”.
 The scope of this aspect of blending the two approaches reaches far beyond the scope of the treaties which have incorporated the Martens Clause. The aspect can be regarded as characteristic for and present throughout the whole body of IHL.

The Martens Clause is significant for the present thesis for two reasons. First, by referring to customary law, it stresses the significance of customary norms in the regulation of armed conflicts.
 Second, and much more important, its appeal to laws of humanity and dictates of public conscience implies a deviation from the exclusive role for positivism and consequently its particular formation prescriptions in the context of IHL. 



3.3.2
Natural Law in Practice


 Natural Law and State Practice in IHL
It was mentioned in chapter 1.2 on the formation of general customary international law, that the ICJ in the North Sea Continental Shelf-cases discussed the complications of trying to determine the customary nature of a treaty norm. The Court noted that special regard should be had to “specially affected states” and furthermore that little evidence of a norm’s customary status can be found in the conduct of states that are party to the relevant convention. In the context of IHL, Meron as well as the ICRC argue that parties as well as non-parties to a treaty influence the creation of customary law. In discussing the reasons, Meron points to the principle of humanity and more specifically to the fact that the object of IHL instruments is not so much the reciprocal exchange of rights and obligations among states, but rather the protection of the individual.
 With regard to the “specially affected”-criterion, both emphasize that in the context of IHL, account should be taken of all forms of State practice, “so as to permit all states -and not only those embroiled in armed conflict- to contribute to the formation of customary rules”.
 


Compared to the process of general custom formation, it appears in the context of the formation of humanitarian customary law that reasons of natural law have caused an expansion of states whose conduct may be regarded as relevant. In adjusting the construction of State practice, natural law exerts an indirect influence on the actual humanitarian customary rules that may result from the relevant practice. 


Natural Law and Opinio Juris in IHL

Although the term “opinio juris” is generally understood to indicate the subjective element of customary law, its words are actually only a part of the original phrase, which reads: “opinio juris sive necessitatis”.
 Literally, the full phrase means “belief of law or of necessity”. The abbreviation obviously circumvents the danger of controversy: while opinio juris corresponds to the dominant approach of positivism in general international law, opinio necessitatis as a contrast seems to refer to a sense of morality and natural law. The notion of opinio necessitatis is very seldom used in the context of international general custom. 


In discussing the Martens Clause and humanitarian law, however, Cassese appears not only to recognise both kinds of “opinio”, but moreover, treat them as having equal rank.
 Indeed, on several occasions the ICTY neglected the necessity of opinio juris, and instead focused on opinio necessitatis.
 Thus in adjusting the subjective element of customary law (next to adjusting the objective element) natural law exerts an indirect influence on the actual customary rules. 

Natural Law and the Two Elements Together

As regards the balancing within the area of IHL, there is a clear emphasis on opinio juris rather than on State practice. This approach is explained by the scarcity of supporting State practice and the special nature of humanitarian law. The disregard for undesirable State practice as well as the special nature of IHL is founded on the principle of humanity and a sense of natural law. Thus, natural law appears to serve as the basis for the modification of the traditional, positivist custom formation procedure, in which State practice is regarded as the most important constituting element. 


The focus on opinio juris is according to Cassese already present in the Martens Clause. The clause states three apparently equal sources for “principles of international law”: State practice (“usages established among civilized nations”), “laws of humanity” and “dictates of public conscience”. Consequently, Cassese reasons that for a principle or general rule of international law to be established, not all three of these criteria would be necessary.
 The criterion of State practice is thereby marginalised: in case of a principle or general rule of international law, reflecting for instance dictates of public conscience, State practice might not be needed at all. For such a rule to obtain customary status, the additional requirements of opinio juris or opinio necessitates would be sufficient.
 


International courts and tribunals have in the context of IHL also looked primarily to opinio juris rather than State practice in reaching their decisions. Meron stated about the Tadic-decision that,

[w]hat the [ICTY] did, without explicit acknowledgment, was to come close to reliance on opinio juris or general principles of humanitarian law, distilled, in part, from the Geneva and Hague Conventions.

Other examples of decisions by major international courts and tribunals, laying emphasis on opinio juris and focusing on normative statements, while downplaying the importance of State practice, include:

· the judgment of the International Military Tribunal at Nuremberg in the Trial of Major War Criminals;

· the judgment of the International Military Tribunal at Nuremberg in the United States v. Von Leeb (“The High Command case”);

· the decision of the ICJ in the Nicaragua-case.

It has to be said that the emphasis on opinio juris in the academic as well as the judicial world with regard to IHL does not mean that the requirement of State practice is totally irrelevant.
  Villiger remarks that when State practice is less conclusive, the clearer must be the evidence of opinio juris.
 


The foregoing paragraphs concerned an adjustment of the balance between the traditional elements of custom: just as with State practice and opinio juris, an illustration of indirect influence of natural law on the actual customary rules of IHL. However, natural law has a more direct influence on the actual rules in the event that judges of international courts and tribunals explicitly or implicitly invoke natural law, or more specifically the principle of humanity, and declare certain norms to possess customary status on the basis of that principle. Examples of such judicial practice include: 

· the judgment of the ICTY in the Kupreskic-case;

· partial awards by the Ethiopia-Eritrea Claims Commission;

· the advisory opinion of the ICJ on Nuclear Weapons.

This phenomenon was already noted in chapter 3.2, where mention was also made of the remarkable tendency of the relevant judges to force the custom formation processes based on natural law into positivist terminology. According to both Nollkaemper and Meron, international judicial decisions concerning customary rules of IHL are often characterised by a “teleological desire” of the judges and an important role for morality.
 As regards practice of the ICTY, putting of positivism at the service of natural law and the principle of humanity, Meron states:

The more heinous the act, the more willing the [tribunal] will be to assume that it violates not only a moral principle of humanity but also a positive norm of customary law.


Several authoritative academic writers have in their own voice noted instances in which natural law has supposedly circumvented the notion of (State) consent, and directly influenced rules of humanitarian customary law. Meron argues that the derivation of specific rules from the principle of humanity is an important process in the development of customary humanitarian law.
 While analysing the norms of common article 3(1)(a)-(c), he notes that they are of such an “elementary, ethical character, and echo so many provisions in other humanitarian and human rights treaties, that they must be regarded as embodying minimum standards of customary law”.
 Meron thus seems to be of the opinion that if a norm has a profound elementary and ethical character and echoes enough humanitarian and human rights treaties, it will also have customary status. Sir Hersch Lauterpacht appeared to have a rather similar view when he stated with regard to the 1949 Geneva Conventions that “many of [its] provisions […], following as they do from compelling considerations of humanity, are declaratory of universally binding international custom”.
 

Two conclusions may be drawn from the present chapter. First, there is no exclusive role for positivism in the context of IHL. Instead, natural law exerts a direct as well as indirect influence on the rules of humanitarian customary law by altering the traditional positivist formation procedures. Second, in spite of positivism’s mutilated presence, there appears to be a clear reluctance within the international community to let go of positivist terminology and the (exterior of) positivist custom formation procedures. Apparently, the often emphasized special nature of IHL does not prevent it from receiving the same terminology and procedural mechanisms as general international law, from which it is supposedly so distinct. 


In the Kupreskic-case, the ICTY took a sort of middle course: it deduced opinio necessitatis from the “demands of humanity or the dictates of public conscience” (see the Martens clause) and declared it to be sufficient for a certain customary rule while consistent State practice was found to be lacking.
 Although opinio necessitatis is a traditional term is also known within positivist circles, it alludes to a sense of natural law and the principle of humanity. 
4  
Concluding Remarks

Traditionally, internal armed conflicts were in principle not regulated by international (customary) law. However, the last 60 years have shown a growing body of international customary as well as treaty rules applicable to internal armed conflicts. Reasons of humanity coupled with developments in the international community have caused the long-established distinction between international and internal armed conflicts to decrease. 


The formation process of international customary law may be characterised as hazy, informal and disordered. In accordance with the commonly accepted positivist way of thinking, only international subjects are capable of creating customary law. As state (-based institutions) are the actors endowed with full subjectivity, the positivist custom formation process revolves around the principle of State consent. 


There are two levels at which one can approach an analysis of the formation process of international humanitarian customary law (with a view to discuss the influence of armed opposition groups at a later stage). At an abstract level, the authority of positivism is discussed in light of the great influence of natural law on IHL. At a more concrete level, the mechanism of international legal personality comes into play. While in the first case the foundations of the current international legal system and its humanitarian customary law formation procedures are being examined, the second case relates to the actual procedures brought into effect by that system. 


There is no exclusive role for positivism in the context of IHL. Natural law exerts a direct as well as indirect influence on the rules of humanitarian customary law by altering the traditional positivist formation procedures. Indirect influence is illustrated by the widened group of states, whose conduct may count as State practice, the value of opinio necessitatis and the focus on the subjective element when balancing the constructing components of humanitarian customary law. A direct influence of natural law is also noticeable, as international judges have arguably created humanitarian customary rules on the basis of the principle of humanity. Despite the importance of natural law, there is a clear reluctance within the international community to let go of positivist terminology and the (exterior of) positivist custom formation procedures. 


A discussion of the mechanism of international subjectivity has become relevant because of the growth of international actors in number and in kind. Officially, for an international actor to possess international subjectivity, it has to be recognised as having international rights and duties. International legal personality is a relative notion and thus appears in different degrees, depending on the circumstances. The ILA Committee has implied that customary law no longer requires State practice to be actually executed by the state, only a final link to State consent is necessary. However, international practice goes even further. Contrary to positivist theory, it has appeared not necessary to be recognised as a full international subject in order to contribute to the humanitarian customary law formation process, or even to create customary rules of IHL independently of any State consent. 

C.
ARMED OPPOSITION GROUPS

5
The Position of Armed Opposition Groups in the International Community


5.1 
General Characteristics

Armed opposition groups are non-state actors generally fighting against the incumbent government, an obvious result of which is that the relevant governments have no control over these groups. Although the term “opposition” refers to a conflict against the government in power, it also occurs that armed opposition groups fight each other. 


AOGs differ amongst themselves in many ways. The institutional structure of the AOG is an important aspect for the present thesis. At one extreme, AOGs are de facto governments, with effective control over territory and population, and operating under clear lines of command and control.
 At the other extreme, AOGs may consist of small groups with a weak central power and badly organised armed forces. The conduct of a particular group is to a large extent influenced by the role of the incumbent government and the overall situation within the relevant state. Factors such as the legitimacy of the state or government, their tolerance with regard to independent action vis-à-vis armed opposition groups, and communication with these groups, play a crucial role in the motivation of AOG practice. AOGs furthermore greatly differ with regard to their aims. While they often strive to overthrow the official government, they may also aim at secession, the obtaining of autonomy, or the gaining of political power in the absence of a de facto government. Other varying characteristics of AOGs are their ideology, size, openness, tolerance, foreign sponsors, constituency, and institutional structure. 

5.2
The International Status of Armed Opposition Groups


Enhancement of International Status through AOG conduct

There are certain aspects which may enhance the international status of an AOG. One such aspect is the abovementioned institutional structure. As the range of AOG-development levels finds itself on a gliding scale, it is impossible to draw a dividing line between those AOGs that are well organised and those that are not. However, it can be stated that the more the AOG is developed institutionally, the more the international community will be confronted with the existence of that AOG.
 Also when an AOG succeeds in exercising effective control over territory, their international status may be positively influenced. 


Yet another way to become more accepted within the international community is for AOGs to comply with IHL or to make serious efforts to do so. Henckearts notes that adherence in word and deed to humanitarian norms adds to the moral status or ascendancy of the adhering AOG.
 An example of a way for an AOG to show its goodwill towards IHL is the invitation of the Biafran armed groups to an observer team (consisting of representations of several states) to examine their conduct during the hostilities in Nigeria.
 


There are thus several ways in which AOGs may “work themselves into the international community”. Such a de facto manifestation on the international stage, through conduct initiated by the AOG itself, occurs beyond the direct reach of any State consent. Control over the construction of the international community in this respect appears to be out of the exclusive hands of the state. 


Enhancement of International Status by External Processes
Next to abovementioned “internal processes”, there are also “external processes” which may cause an enhancement of the international status of AOGs. There is a growing tendency of different international actors trying to engage AOGs for humanitarian reasons. A consequence of these engagement efforts is that the international presence of AOGs becomes increasingly customary, which in turn positively affects their international status. 


States, whose traditionally exclusive role on the international legal stage is supposedly being threatened by AOGs, have at various times shown the wish to engage these groups on an international level. Usually they are governments of third states calling equally on both parties to an internal armed conflict to comply with IHL. Such practice occurred during the Spanish Civil War. Although the governments of third states refused to recognise the armed groups of General Franco as belligerents, they declared certain rules, initially only applicable to international armed conflicts, to be extended to the Spanish internal armed conflict. Subsequently, these governments called on both parties to comply with the relevant rules.
 Another example is provided by the German Federal Government and its statement of 5 September 1994 to the Bundestag. In this statement the Government noted that the armed violence of the PKK in Turkey fell within the regime of Common Article 3 and did not constitute an international armed conflict. Furthermore, the German Government encouraged both parties to comply with all the 1949 Geneva Conventions and the first Additional Protocol.
 


It also occurs that states, fighting against AOGs themselves, put effort in engaging AOGs. Very remarkable indeed is the following statement by the Colombian Government at an intergovernmental meeting on the prohibition of anti-personnel mines: 

It is clear that the Ottawa Convention, in addition to a disarmament treaty, is an International Humanitarian Law instrument. Accordingly it generates obligations to all parties involved in the conflict, including [AOGs].
 

This statement by the Government of Colombia shows a legally rather “creative” approach. The Government seems to imply that the distinction between international and internal armed conflicts has disappeared altogether. Nevertheless, this statement shows the willingness of a state to engage AOGs and let them be bound by international regulation that was not originally drafted to bind them. Correspondingly, the Colombian government called upon other states to support formal incorporation of AOGs in the international community and furthermore stated its appreciation and encouragement for the work done by NGO’s in engaging the AOGs. The Philippines and Sri Lanka have also spoken favourably of efforts to engage the AOGs that are active in their countries. The Philippine Government has i.a. stated that it recognises the “practical benefits” of securing the support of AOGs.
 A final example of states’ attempts to engage AOGs is formed by the various inter-governmental meetings on (ways of) humanitarian engagement of nonstate actors.
  


Attempts to engage AOGs are also noticeable in the practice of international organisations. Whereas in the past, resolutions of the UN Security Council only addressed de jure governments, these resolutions have increasingly called on all parties to the conflict to observe, promote and implement rules of IHL.
 Quite a few times the Security Council addressed AOGs directly; such was the case with the FMLN in El Salvador, the PDK in Cambodia, UNITA in Angola and “local Serb authorities” in Bosnia.
 The UN Secretary General has welcomed this tendency to engage AOGs in a structured dialogue and stated that it is indispensable in order to promote respect for IHL and protect vulnerable populations. Consequently, the Secretary General noted that he intended “to ask the Inter-Agency Standing Committee to develop a manual of best practices for engagement with armed groups”.
 Also the European Parliament has argued in favour of AOG-engagement, e.g. in its resolution of 6 September 2001 in the context of a total landmine ban.


As regards nonstate (-based) actors, humanitarian NGO’s are putting a lot of effort in engaging AOGs in the international community.
 A good example of such an NGO is an organisation named “Geneva Call”. This organisation calls upon AOGs to commit themselves to a total ban on anti-personnel mines and to cooperate on mine action by having them sign a document termed the “Deed of Commitment” (hereinafter referred to as DoC). The DoC i.a. confirms the applicability of basic principles of IHL like that of humanity, proportionality and limitation. One of the goals of Geneva Call and the DoC is to enhance the chances of an AOG-participatory mechanism, incorporated in an amended future Ottawa Convention-regime. While the DoC is not a legal instrument and depends mainly on political and moral pressure for its implementation, it does reveal a de facto tendency of very gradual engagement and formal incorporation of AOGs in the international community.
 


Such incorporation has at times even been stimulated by people of Diasporas, calling on AOGs at home to comply with IHL and argue for their engagement in the international community.
 Another example of influential nonstate actors is provided by Ghana’s first president, Kwame Nkrumah. After his presidency, he wrote a “Handbook of Revolutionary Warfare”, containing i.a. rules of discipline and various basic principles to be complied with during guerrilla warfare. This book is addressed to all African guerrilla movements and proposes a political and military coordination of African liberation movements and armed opposition groups.
 Finally, even the “international community itself” has been seen to undertake an effort in the engagement of AOGs, witness the international conference “Engaging Non-State Actors in a Landmine Ban”, held on 24 and 25 March 2000 in Geneva. Present were i.a. representatives of AOGs, governments, international organisations and NGO’s.
 


It appears that the inability of the international community to formally incorporate AOGs is (attempted to be) compensated by an informal engagement of AOGs, mainly for reasons of humanity. The resulting situation is one where AOGs on the one hand and actors like NGO´s, governments and international organisations on the other, trade international status for humanitarian outcomes. There is no reason to assume that this development will either stop or change in the near future.
6
The Legal Context


6.1
A Legal Definition of Armed Opposition Groups

In the context of the present thesis, AOGs may be described as the non-state parties to an internal armed conflict to which IHL applies.
 Consequently, an AOG has to possess an organised military force, an authority responsible for its acts and have the means of respecting and ensuring rules of the 1949 Geneva Conventions.
 Characteristics like these cause that “at the bottom”, AOGs and internal armed conflicts are distinct from internal disturbances such as riots, acts of banditry and terrorist activities.
 At “the top”, AOGs distinguish themselves from national liberation movements. Armed conflicts between the latter movements and a state or government are regarded as international armed conflicts. Article 1(4) of Additional Protocol I refers in this respect to peoples fighting against colonial domination, alien occupation and racist regimes.


The politically sensitive nature of their existence has caused the formal incorporation of AOGs into the international legal system to be controversial and subject to complications. Looking from the perspective of AOGs, it is often the case that they first strive to adopt a military culture and forms of military discipline. After having established this to a relatively stable extent, some kind of central administration can grow and develop. Consequently, military values commonly predominate over political ones, with legal values even lower on the priority scale. Consciousness and application of legal rules are usually not regarded as being of primary importance for AOGs, let alone the development of such rules.
 The UN Secretary-General has stated in this regard that “[m]any armed groups have neither developed a military doctrine nor otherwise incorporated the recognized principles of international humanitarian law in their mode of operation”. Consequently, the Secretary-General urged the dissemination of information on IHL to armed groups and encouraged initiatives to enhance their practical understanding of the implications of those rules.


6.2
The International Legal Status of Armed Opposition Groups
Chapter 3.2 illustrated that in actual practice, a recognised status of international legal personality is not necessary for actors to contribute to the formation of customary rules of IHL, or even for some judges of international tribunals to create such rules by themselves. However, before drawing conclusions as to what the consequences of these findings may be for the influence of AOGs on the formation of humanitarian customary law, it is useful first to examine whether AOGs indeed, as Henckaerts argues, “do not possess international legal personality”.
 Obviously, the conclusions of chapter 3.2 do not (necessarily) deviate from the general view that when actors do possess international legal personality, these actors are consequently capable of creating custom. In light of the foregoing, the following paragraphs will examine the supposed lack of international subjectivity of AOGs. 


Indeed, in accordance with traditional positivist thinking, AOGs are not recognised as international legal subjects and are therefore not regarded to have the same international legal significance as states and international organisations. This may be illustrated by practice of the ICTR in the Akayesu-case. In examining the applicability of Common Article 3, the ICTR focused solely on the factual characteristics of the AOG, while at the same time laying emphasis on the consent or opinio of states.
 While states were thus treated as dynamic subjects of whom the will is crucial, AOGs were arguably regarded more as “factual objects”.


In chapter 1.2 it was noted that there are two main criteria for international legal personality: recognition and the possession of international rights and duties. Furthermore, it was stressed that international subjectivity is a relative notion which exists in different degrees, depending on the situation and the relevant actor. First, the matter of rights and duties: the fact that AOGs are bound by certain rules of IHL obviously means that they have duties. This could then prove to be a first step on the way to international legal personality. Indeed, Stein argues that to the extent to which international law confers obligations on AOGs, it should equally confer rights upon these groups, as partial subjects of international law.
 Sassoli and Bouvier in this regard state the following: 


[W]hen creating through agreement or custom the rules applicable to non-international armed conflicts, which include the provision that those rules be respected by “each Party to the conflict,” States implicitly confer on non-governmental forces involved in such conflicts the international legal personality necessary to have rights and obligations under those rules. According to this construction, the States have conferred to rebels – through the law of non-international armed conflicts – the status of subjects of IHL; otherwise their legislative effort would not have the desired effect, the effet utile. At the same time, States explicitly excluded that the application and applicability of IHL by and to rebels would confer the latter a legal status under rules of international law other than those of IHL.


Malanczuk agrees that AOGs have a certain degree of international legal personality, depending on the rights and duties granted to them under international law.
 Skubiszewski adds that the possession of rights and duties does not by definition result in a limited international legal personality for AOGs. According to him, it is also possible to possess rights and duties without being a subject of international law. This would depend on the relevant rights and duties.
 Besides the existence of different degrees of international legal personality, Dixon discerns a new form of international subjects that are capable of concluding treaties and agreements with other states and with the United Nations. As an example of what he refers to as a sort of “pre-states”, he names the PLO.


The question when an AOG starts to possess rights and duties leads to the notion of recognition. International law itself does not specify when an AOG starts to possess international rights and duties. In this regard it only establishes certain loose minimum requirements for AOGs to become eligible for international subjectivity. As examples of those requirements, Cassese mentions the control over territory and an operational structure that facilitates effective authority over individuals in this territory.
 Thus, the more AOGs resemble a de facto authority, the more they will be eligible for international legal personality. It is however for states to decide and to recognise whether the relevant requirements have been fulfilled. 


As explicit recognition by states (at least) for obvious political reasons does not occur on a daily basis, it may be interesting to examine whether perhaps implicit recognition can be extracted from certain state conduct. Mention was already made of efforts by the international community to engage AOGs by emphasising the bindingness of certain rules of IHL upon these groups. Obviously, if states emphasise the fact that AOGs are bound by international rules, this contains an implicit recognition of the ability of AOGs to possess international rights and duties. 


It also occurs that AOGs are being encouraged by states and international organisations to legally commit themselves to IHL through e.g. the conclusion of agreements. In its resolution of 6 September 2001, the European Parliament encouraged the international community to seek commitments from states as well as AOGs that related to a ban on landmines.
 The example of an encouragement aimed at the conclusion of agreements between AOGs and states, is provided by Common Article 3. This article states in its second paragraph that parties to internal conflicts should “endeavour to bring into force, by means of special agreements, all or part of the other provisions of the [1949 Geneva Conventions]”. In establishing such a mechanism of special agreements, states have consented to a situation in which AOGs and governments may decide on an equal level that an extra, limited set of treaty-rules apply to their conflict. States have thus provided AOGs the possibility to carry out acts which are normally only attributed to international legal subjects. 


Although this clearly seems to be a legal recognition of AOGs by states, common Article 3(2) states in response that “[t]he application of the preceding provisions shall not affect the legal status of the Parties to the conflict”. The capacity of AOGs to conclude agreements pursuant to Common Article 3, with and on the same level as states, apparently does not officially enhance the international legal personality of AOGs. The resolution of the European Parliament of 6 September 2001 likewise notes that the seeking of commitments by AOGs does not imply any recognition as to the status of these groups.
 Such vigilance with regard to the legal status of AOGs was also discernable with e.g. a decision by the Colombian Constitutional Court, which stressed that the application of IHL has no effect on the legal status of the parties.
 


However, in spite of these politically understandable reservations on the legal status of AOGs, it is an actual fact that these groups are taking part in official dealings of the international legal community. When a state concludes an agreement with an AOG, that state obviously recognises on the one hand the ability of the AOG to establish those rules together with the state, and on the other, the ability of the AOG to possess humanitarian rights and duties. In all fairness it can not be denied that, in spite of their attempts to give evidence of the contrary, states have implicitly and de facto recognised the ability of AOGs to possess international rights and duties. Bruderlein notes with regard to Memoranda of Understanding between AOGs and the ICRC or UN humanitarian agencies, that the acknowledgment of the responsibility of AOGs on humanitarian issues does provide them with some international legitimacy on such issues.
 


In response to Henckaerts’ proposition that AOGs do not possess international legal personality, it can be reasonably argued that most of these groups are eligible to at least a minimum degree of international subjectivity. Very importantly, the more AOGs resemble a de facto authority, the more they will be eligible for (a larger degree) of such subjectivity. Cassese notes that AOGs in general possess limited international legal personality.


6.3
The Bindingness of IHL upon Armed Opposition Groups
Although there are rules which bind AOGs because those AOGs have given their consent to be bound by those rules, the great majority of rules that bind AOGs owe their bindingness to international procedural regulation. These rules, e.g. those contained in common article 3, are binding regardless of the relevant AOGs consent. Notwithstanding the increasing value that international courts have attached to the consent of AOGs to rules that are formally already binding, such consent is not necessary for their bindingness.


The most common explanation for the bindingness of these rules is in line with positivist theory and the traditionally exclusive role for the state, and asserts that AOGs derive their international humanitarian rights and obligations as inhabitants of the state on whose territory they operate.
 In spite of the fact that this reasoning is generally followed by international courts,
 the formal underlying theory is not satisfying. It refers to a superior position of the de jure government, while it is precisely that which the AOG has withdrawn itself from and which it furthermore violently opposes (successfully, considering the protracted nature of the conflict). 


In case of AOGs exercising de facto authority, an alternative approach would be to claim that those AOGs are bound by reason of the fact, and to the extent, that they purport to represent (a part of the) the “old” state, which is already bound by certain international norms. However, this approach does not suffice either, as many AOGs do not strive to replace the de jure, but rather aim to create a new state.
 Furthermore, this argument would not cover the many AOGs which are not considered as de facto authorities, but are nevertheless bound by rules of IHL. 



Finally, Moir argues that AOGs might be bound by international humanitarian rules directly, as individuals under international law. As justification she mentions that the Nuremberg Trials and the Tadic-case confirm that individuals can be holders of rights and duties directly under international law.
 This reasoning is unsatisfying, as not every customary rule binding on an AOG fulfils all the relevant conditions stated by the same judicial decisions, which are required in order for individuals to have direct international rights and duties.
 


It thus appears that the formal reasons devised to legitimise the desired situation that AOGs are bound by international humanitarian rules, are substantively unconvincing. The real reason why AOGs are bound, and furthermore the reason why it is uncontested that they are, is that of humanity. Simply because there is at least as much human suffering in internal armed conflicts as in international ones, all parties to internal conflicts have to comply with the rules aiming to keep such suffering to a minimum. Once more, natural law appears to be a driving force behind the body of IHL. While chapter 5.2 made clear that if AOGs respect IHL (and thus the principle of humanity), their international status is likely to rise, it has appeared in this chapter that it also works the other way around: the principle of humanity causes AOGs to be bound by IHL, and consequently be pulled (at least partly) onto the international legal stage.
7
Concluding Remarks

AOGs may enhance their international status by e.g. improving their institutional structure, exercising effective control over territory and complying with IHL. The international status of AOGs is also enhanced by conduct of other actors. States and international organisations as well as nonstate (-based) actors have shown informal efforts to engage AOGs in the international community for humanitarian reasons. In this way, AOGs could be said to trade international status for humanitarian outcomes.


Although AOGs are traditionally not recognised to have international legal personality, their uncontested possession of international rights and duties seems to question this fact. With regard to the aspect of recognition, states have at various times encouraged AOGs to legally commit themselves to IHL, an example is Common Article 3. In spite of the (politically understandable) reservations relating to the legal status of AOGs that are attached to most of these encouragements, it cannot be denied that AOGs are taking recognised international legal actions. While states may explicitly note that the legal status of AOGs is not affected by such actions, they in fact implicitly recognise the capacity of AOGs to possess international rights and duties. AOGs would thus be eligible to at least a minimum degree of international subjectivity, and increasingly more so, in case they resemble a de facto authority.


The significance of natural law and the principle of humanity for IHL are again underlined by the fact that these factors are arguably the real causes for the bindingness of IHL upon AOGs. Thus, natural law causes an enhancement of the international (legal) status of AOGs in two ways: first, it causes AOGs to be bound by IHL; and second, by respecting IHL (and thus the principle of humanity), the international status of AOGs is likely to rise.
D. THE INFLUENCE OF AOGs ON THE FORMATION OF CUSTOMARY RULES OF INTERNATIONAL HUMANITARIAN LAW

8
Incapable of Constituting Custom?

Henckaerts states the following on the influence of armed opposition groups in the formation of customary humanitarian law:

The practice of armed opposition groups does not constitute State practice given that armed opposition groups do not possess international legal personality. Such practice may nevertheless contain evidence of the acceptance of certain rules in non-international armed conflicts. Such practice includes codes of conduct, allegations of violations by governmental armed forces, commitments made to observe certain rules of international humanitarian law, whether unilaterally or toward the ICRC.

Henckaerts’ proposition is thus that the practice of armed opposition groups might be declaratory of existing customary rules, but not capable of constituting new rules. Chapter 9 will contain a theoretical discussion of this proposition. It will successively consider three crucial aspects of the humanitarian customary law formation process: the diffuse character of the process, the role of natural law and the principle of international legal personality. Chapter 10 will approach the proposition from a practical point of view. It will first elaborate on the actual conduct of AOGs, then on the reception of that conduct by the international community and finally on the relation of that conduct to the formation process of customary rules of IHL. 

9
 A Theoretical Approach


9.1 
The Diffuse Character of the Formation Process of Humanitarian


Customary Law

The simple fact that the formation process of customary law is hazy and disordered would lead one to doubt whether any conclusions on the influence of AOGs may be drawn with such an unambiguous and straightforward nature as was done by Henckaerts. 


As to the substance of the proposition, the powerful actors who by acting and reacting actually control the informal custom formation process do not (necessarily) coincide with the formal types of actors that are recognised as full international subjects. Although states and international organisations are the only institutions in complete possession of the formal notion of international legal personality, they are not the only institutions possessing the material notion of power. Moreover, there are several AOGs that play such an important role on the international “humanitarian stage”, that their practice might de facto be more relevant for the formation of custom than states that have nothing to do with the process. For example, the FARC would logically be more relevant for and have more influence on the formation of humanitarian customary law than Luxembourg. Consequently, one could argue that certain influential AOGs are in a factual position to contribute to the informal formation process of humanitarian customary law. 


With regard to Henckaerts’ proposition that the practice of AOGs may nevertheless count as evidence of existing rules on internal armed conflicts, it may be argued that the value of the often used distinction between practice being declaratory of existing rules on the one hand and practice constituting new custom on the other is rather overrated. First of all, it seems odd to say that conduct of AOGs would be of minor importance before the establishment of a customary rule, while that same conduct suddenly gets meaning after a corresponding rule has come into existence. Furthermore, because of the diffuse character of the custom formation process, one can never tell when exactly a rule has come into existence. The moments in time when authorised institutions declare a rule to have customary status do not (necessarily) coincide with the moments at which that customary rule actually came into existence. This fact would then make it virtually impossible at many times to evaluate the practice of AOGs.


9.2
Natural Law

In stating that AOGs cannot constitute State practice because they do not possess international legal personality, Henckaerts stays within the traditional boundaries of positivism, while taking no notice of the significance of natural law. Thinking along the lines of positivism, it is indeed the case that AOGs are not recognised as full international legal subjects, and therefore not in a position to constitute State practice or customary law. However, as natural law is a driving force behind the body of IHL, it would be strange to regard positivist procedures as the only procedures possible for the formation of custom. The question is then, what may be other ways, taking into account that natural law has an influence and that the traditional positivist ways are not the only ones?


Perhaps it could be useful in this regard to turn once more to the Martens Clause. The ICJ has declared that the clause itself constitutes a rule of customary law.
 Taking into consideration the fact that there exists no commonly accepted treaty regime regulating the process of (humanitarian) custom formation, it could be argued that the dictates of public conscience have some authority over this matter. 


Both parties to an internal conflict may equally cause human suffering, and perhaps more importantly from a legal point of view, both parties are equally bound by the rules governing the relevant conflict.
 Subsequently, dictates of public conscience would appear to oppose that those parties should be regarded as unequal with regard to their capacities to create the rules to which they are otherwise equally bound. Although public conscience does not specifically demand that AOGs should be capable of creating custom, it does seem to disapprove that only one party, i.e. one type of institution is capable of creating the rules. The notion of natural law and objective moral reasoning in general arguably follow this reasoning. There seem to be no substantive reasons that argue that AOGs should not be able to create custom. 


Furthermore, authoritative institutions have argued that in the context of IHL, natural law has caused a widening of the group of states whose conduct is considered to constitute State practice. Thus all states would be able to contribute to the formation process of humanitarian customary law, not only those that are specially affected, or those that are not party to a relevant IHL-treaty (the reason being the non-reciprocal nature of humanitarian treaty obligations).
 Continuing with this way of thinking, it is difficult to understand why certain relevant AOGs would still be left out of this widened group of actors, able to contribute to the formation process.

On the other hand, when giving in to the dominant role of natural law in the context of IHL, it might be wondered if there can be any influence by international actors at all. If natural law would have total control over the custom formation process, there would logically be no function for any factual actors in that process. However, such an approach seems a little too extreme for reality. 

One could also maintain that when mentioning the capacity to “create” customary rules of IHL, what is actually referred to is the capacity to decide which objective moral value “from above” is to be used when and how, for the international legal system “down below”. The abstract principles would always be “naturally” present and serve as a blueprint for concrete rules, i.e. rules which the perpetually changing international society demands at certain moments in time. In such a case, certain designated types of institutions are necessary to determine which principle is used when and how. There would then be freedom of movement with regard to the exact contents of the humanitarian rules, as well as room for disagreement between the decision makers, but the boundaries of the relevant principle would have been constituted long ago and far away, by nature and objective moral reason. 

This approach makes a distinction between the substantive aspect and the formal aspect of the formation process. The substantive aspect is largely determined by natural law, while the formal aspect is mainly left up to the international community to regulate. Consequently, some sort of international legal qualification would be required for the actors that are responsible for this formal aspect. The foregoing justifies a re-examination of the mechanism of international legal personality in relation to AOGs and the process of humanitarian customary law formation.  


9.3
International Legal Personality

Henckaerts states that AOGs do not possess international legal personality, a result of which is that their practice cannot be regarded as State practice. The first part of this proposition was already discussed and (partially) contradicted by chapter 6.2 of the present thesis. As to Henckaerts’ implication that international legal personality is necessary to constitute State practice, it was concluded in chapter 3.2 that actual international practice does not require an actor to possess a formally recognised status of international legal personality in order for it to contribute to the custom formation process. This implication by Henckaerts is thus not followed in actual practice. 


There are several responses possible to the fact that recognised international legal personality has appeared not to be necessary to actually contribute to the humanitarian customary law formation process. First, one can state that the mechanism of international personality is incorrectly applied. More specifically, it could be argued that the group of entities recognised to possess international legal personality is incomplete. In order to do formal justice to current international practice, this group would accordingly not only comprise those actors that are state-based, but also other international actors. A second response could be that in the context of humanitarian customary law formation, the whole mechanism of international legal personality is outdated, and should therefore be made redundant. This approach would argue in favour of a totally new mechanism relating to the formation process of humanitarian customary law. A third, more general response could state that the positivist approach with its emphasis on consent is outdated, or at least not applied in actual practice.


The third possible response does not seem convincing. In spite of the driving force of natural law behind the body of international humanitarian law, it is a reality that positivism (and the basic condition of consent for binding rules) is the basic theoretical approach to international law. It seems that in the context of IHL, natural law has been dressed in a positivist coat, a coat that is above all a little too tight. However, one has little choice but to follow the only dress code that the organisers of the international legal party were able to agree upon. The second response, which argues in favour of discarding the mechanism of international legal personality, also appears too radical. Like positivism, the notion of personality is simply too much part of the common perception of the international legal system to reject it. Of course, in an ever-changing and developing world of international law, no procedural mechanism is holy and invulnerable.
 However, unless one argues in favour of an exclusive authority for natural law in the context of IHL, some form of international legal qualification (whether it be called international legal personality or something else) is necessary for certain actors to be responsible for the international lawmaking processes. 


The first response, implying an adjustment of the mechanism of international legal personality rather than a fundamental change, seems feasible. This approach maintains that recognised international subjects do not (always) coincide with “de facto international subjects”. The theoretical essence of consensualism or positivism remains applicable, while the practical side (i.e. conferring international legal personality only on state-based institutions) is subject to adjustment. Indeed, the ICTY and Cassese have respectively at times based international customary law on “international practice” and “consensus in the international community”.
 These rather vague notions still accord to the main line of positivist thinking. They do however seem to stray cautiously from the state-centred path and arguably appear to widen the group of entities endowed with international legal personality.
 The relevant question for the present thesis at this time obviously concerns the position of AOGs in relation to this widened group. 


Chapter 6.2 noted that the more AOGs resemble a de facto authority (i.e. fulfil conditions such as having an operational structure that facilitates effective authority over individuals in its territory), the more they will be eligible for such subjectivity. Unfortunately, it is very difficult, if not impossible at this time to theoretically determine whether this limited degree of international subjectivity is sufficient for the ability of these AOGs to substantially contribute to the humanitarian customary law formation process.
 Perhaps the maximum that can be done here is to make mention of the connection between the partial international subjectivity of AOGs and the current tendency of increasing legal engagement of AOGs in the international community.      
Even if the degree of international legal personality of the bulk of AOGs would not be sufficient for the ability to create humanitarian customary law, it may be stated that in general, the international legal personality of AOGs is continuously enhancing. This enhancement has until now occurred in a non-formalised, material manner, in line with the development of increasing engagement of AOGs in the international community. However, it might not be unlikely that in the future, AOGs will also receive a formal legal identity. The more AOGs (are encouraged to) play along on the international legal playground, the more their presence will become customary and their international status will enhance.
 This will in turn have effects on the international legal status of AOGs, as their rights and duties will have to become increasingly formalised. The result is that it is only a matter for time to decide when some kind and/or degree of a formal international legal identity will be appointed to AOGs. 


The conclusion of one special agreement pursuant to Common Article 3 might not have any noticeable direct influence on the legal identity of a specific AOG. However, in the long run, such agreements and other comparable legal acts by AOGs may become more and more customary. This would then enhance the legal status of AOGs in general. Such a development might in turn positively affect the role of AOGs in the process of humanitarian customary law formation. 

10
A Practical Approach


10.1 The Conduct of Armed Opposition Groups


General

The formation of customary rules of international humanitarian law is not on the priority list of AOGs, and neither has it been the case that states, international organisations or any other entities have been very involved in examining the influence of AOGs on the formation process. In view of the lack of direct sources, it is necessary to take a look at the kind of AOG conduct that is possibly relevant for the formation process of humanitarian customary law, and subsequently study the reactions to this conduct by the international community. Such AOG conduct consists mainly of violating, complying or declaring to comply with certain rules that aim to minimise human suffering. 


Regardless of any later findings relating to the effects of AOG-compliance with the principle of humanity, it seems reasonable to state that in any case, AOGs exert an indirect influence on the formation process of humanitarian customary law by frequently violating that principle. Systematic acts contrary to the principle of humanity might be an incentive for states, international organisations and international courts to create new customary law. For example, the Inter-American Commission on Human Rights felt the need in its Third Report on the Human Rights situation in Colombia to bring information on the violations to the fore, while furthermore clarifying and examining the relevant principles or rules.
 In cases where international judges decide on the customary status of rules, they might have been encouraged to do so because of (contrary) practice of AOGs.



The following paragraphs concern “positive” conduct by AOGs. In line with the theoretical essence of consensualism (or positivism), the focus will be on tools or instruments through which AOGs can give notice of their consent to be bound by certain rules. Also addressed will be internal regulation and judicial mechanisms established by AOGs.   


Unilateral declarations

It has been common practice that AOGs give notice of their consent to be bound by certain humanitarian rules through the issuance of formal pronouncements to the “outside world”, so-called unilateral declarations. A possibility is that an AOG expresses its consent to be bound by existing treaty rules to which it is formally already bound. Examples of AOG-consent to such rules are declarations by the FMLN in El Salvador in 1988 and by rebels in the Philippines in August 1991 to comply with Common Article 3 and Additional Protocol II.
 Other examples are the declarations in February 1956 by the FLN in Algeria and in 1960 by the Katanga-authorities in Congo to comply with common article 3.
 A second possibility is that AOGs give their consent to be bound by all four of the 1949 Geneva Conventions and Additional Protocol I: SWAPO did this in July 1981, the PKK in 1995 and the CPP-NPA in 1996.
 In 1985, Afghan opposition groups fighting against the Russian army, declared to comply with the third 1949 Geneva Convention, relating to Prisoners of War.
 


An example of a declaration on the extension of treaty regulation other than that of the 1949 Geneva Conventions and their Additional Protocols is provided by the RPM-P, fighting in the Philippines. This group made a declaration against use and production of landmines in March 2000.
 Also on the banning of mines is a resolution by the SPLM/A on anti-personnel mines of November 1996.
 The fact that the issuance of unilateral declarations is not a new practice is illustrated by the conduct of General Franco in the Spanish Civil War in the late 1930’s. During the civil war he made various declarations, i.a. to the ICRC, to comply with the 1929 Geneva Convention relating to protection of the wounded and the sick and the 1929 Geneva Convention on Prisoners of War. Other declarations by General Franco related to the rule prohibiting attacks on non-military objectives, to the prohibition of open-towns-bombardments and to objects that were going to be attacked, in order to take precautionary measures.


A specific international mechanism through which AOGs can show their intention to comply with international mine-regulation is provided by an organisation named Geneva Call. The practice of this NGO was already described in chapter 5. Important for the present thesis is a repeated mentioning of the Deed of Commitment that the signature AOG commits itself to contribute to the development of humanitarian norms for armed conflicts.
 This is thus a declaration by AOGs not just to abide by certain rules, but furthermore to contribute to the development of IHL. The DoC has been signed by more than twenty AOGs, among which the SPLM/A, 15 Somali factions, the MILF (the Moro Islamic Liberation Front, fighting in the Philippines), the Revolutionary Proletarian Movement of the Philippines and the two main Kurdish groups in North Iraq (the PUK and KDP).
 


Bilateral Agreements 

AOGs have also expressed their consent to be bound by international regulation through bilateral channels, by way of agreements. Signs of such practice were already present around 1820, when Simón Bolívar during the war for an independent Colombia signed an agreement with the Spanish authorities to “regulate warfare” and to “avoid bloodshed whenever possible”.
 Some 130 years later, Common Article 3 was drafted. The second paragraph of this article encourages AOGs and states to conclude special agreements on the bindingness of other provisions of the 1949 Geneva Conventions. Despite the absence of explicit mentioning of possible special agreements on rules not contained in the 1949 Geneva Conventions, it would only seem logical that AOGs are also desired (and thus capable) to conclude agreements with governments on such rules. 


Examples of special agreements pursuant to common article 3 include: an agreement of 1962 between Yemen-royalists and the President of the Republic of Yemen to abide by essential rules of the 1949 Geneva Conventions;
 a similar agreement between the Biafran armed groups and the Nigerian Government in 1967 through the ICRC; 
 and agreements between the factions within Bosnia-Hercegovina of 22 May 1992 and 1 October 1992, whereby representatives of President Izetbegovic of the Republic of Bosnia and Herzegovina and the Party of Democratic Action, President Karadzic of the Serbian Democratic Party and President Brkic of the Croatian Democratic Community declared Common Article 3 and various provisions of the 1949 Geneva Conventions applicable.
 Yet another example is the “Comprehensive Agreement on Respect for Human Rights and International Humanitarian Law”, between the Government of the Philippines and the NDFP of March 1998, i.a. declaring to uphold, protect and promote principles of IHL.


AOGs and their de jure governments also enter into agreements on “protected areas”, or “neutralised zones”: during the Spanish Civil War, General Franco concluded an agreement with the Spanish Republican Government through the ICRC, regarding conduct of hostilities and a neutralised zone in Madrid;
 In November 1990, the LTTE (Liberation Tigers of Tamil Eelam or Tamil Tigers) reached an accord through the ICRC with the Sri Lankan Government on the status of a “hospitalised zone” in the city of Jaffna.
 A year later, Croatian groups likewise agreed on the establishment of several protected areas: with Serbs on the city of Dubrovnik and with Bosnian groups regarding a hospital in Osjiek.
 


Peace and cease-fire agreements between AOGs and governments may also be of significance for the humanitarian customary law formation process as they often refer to (the bindingness of) principles and rules of IHL. On 18 May 1999, the RUF (Revolutionary United Front) and the Government of Sierra Leone agreed on a cease fire in the capital of Togo, Lomé. Some months later, on 7 July, the two parties signed the Lomé Peace Agreements, in which they i.a. set up rules on prisoners of war and committed themselves to adhere to IHL and to let humanitarian organisations in the former conflict areas.
 The following year, on 1 July 1992, the RPF concluded a cease fire agreement with the government of Rwanda. The final Arusha Accords were signed on 4 august 1993.
 

Legal matters are however not always settled and done after the conclusion of a peace agreement. After the Tripoli Agreement on Peace of 2001 between the MILF and the Government of the Philippines, several “implementing guidelines” of the Tripoli Agreement followed, which declared either to observe IHL or contained rules relating to conduct of hostilities.
 Also the Joint Understanding on Humanitarian Pause in Aceh of 12 May 2000, by the GAM (Free Aceh Movement) and the Indonesian Government adhered to the basic tenets of humanitarian principles and values. This Understanding provided for the construction of i.a. semi-judicial bodies like the joint committee on humanitarian action.


The previous examples concerned agreements between AOGs and states. It also occurs that AOGs conclude arrangements on humanitarian standards with international organisations and NGO’s. Such agreements are often referred as Memoranda of Understanding (MoU’s). Examples are the MoU between Bosnia and Hercegovina and the ICRC of 1992,
 and between Afghanistan and the United Nations Office for the Coordination of Humanitarian Affairs of 1998. In 1995, Sudan and UNICEF agreed on “Ground Rules”, with participation of i.a. the SPLA.
 However, last year, in September 2002, the SPLM/A, the Sudanese Government and the UN Office on the Joint Program on Landmines went even further and agreed on a partnership, aiming to clear Sudan of landmines.


Multilateral Agreements

While AOGs have at several occasions attempted to multilaterally express their consent to be bound, they have not succeeded in doing so. Examples are the Provisional Revolutionary Government of Algeria, the Smith government in Rhodesia and the Kosovo Liberation Army (UCK), which have tried to adhere to the 1949 Geneva Conventions. Their attempts have been successfully challenged by their opponents and also by Switzerland, the depository of the Conventions.
  


Internal Regulations and the Establishment of Judicial Mechanisms 

It is without a doubt a desired situation that AOGs give the international community notice of their consent to be bound by certain international regulation. However, such notice will appear devoid of any meaning in case the AOGs concerned do not actually comply with the rules consented to. It is thus important to look into conduct which might be illustrative of actual compliance or actual efforts to comply with relevant norms. Examples of such conduct by AOGs would be the issuance of their own laws and the establishment of judicial institutions. 


During the struggle for an independent Colombia, Simón Bolívar issued a proclamation to his soldiers in April 1821, ordering them to respect certain rules regulating warfare.
 In the Chinese Civil War, Mao issued instructions to his “People’s Liberation Army”, i.a. ordering not to kill or humiliate Chiang Kai Shek’s soldiers and men laying down arms, not to ill-treat captives, damage crops, or take liberties with women.
 Other examples include the Issuance of regulation by the FLN to observe laws of war and provisions of the 1949 Geneva Conventions in April 1958;
 and the “Internal Regulations on use, stockpiling, production and transfer of anti-personnel mines” by the Moro Islamic Liberation Front (MILF) of 21 March 2000.
 Next to issuing their own laws, The FMLN in El Salvador and the ELN in Colombia have also established distinct judicial mechanisms with their own trial proceedings.
 

10.2
The Value and the Reception of Conduct of Armed Opposition Groups

It was already stated in chapter 5 that general adherence to IHL in word and deed might enhance the international status of AOGs. The previous chapter addressed specific AOG-practice that is possibly significant for the humanitarian customary law formation process. A next question would be whether this conduct is actually taken seriously by the international legal community. Consequently, the following paragraphs concern the way in which this community perceives and receives the relevant AOG practice. 


The Value and the Reception of Unilateral declarations 

Because of the fact that unilateral declarations do not require agreement of the adverse party and the fact that their scope and substance is entirely at the discretion of the AOG, the threshold for making such declarations is considerably lower than with regard to bilateral agreements. As unilateral declarations only bind the AOG, they have at times been criticised for their supposedly weak effectiveness. The fact that they are easily used for propaganda or other self-serving purposes leads the international community to often receive them with caution or scepticism. The abovementioned characteristics cause unilateral declarations in general to possess less legal weight than e.g. bilateral agreements. However, states and international organisations as well as international tribunals have all recognised the significance and the value of unilateral declarations by AOGs.


From 18 to 21 September 2001, the State parties to the Ottawa Landmine Convention held their third annual meeting in Managua, Nicaragua. This intergovernmental conference resulted in the Managua Declaration, in which the states i.a. encouraged AOGs to cease and renounce the use of anti-personnel mines.
 This statement serves as an example of states, not only recognising the significance of unilateral declarations or renunciations, but also encouraging AOGs to make them. Subsequently, the Sudanese government has welcomed the renunciation of the SPLM/A of the use of anti-personnel mines, as this allowed mine action programmes to be implemented.
 In a statement made on 5 September 1994, the German Government noted that it would welcome a unilateral declaration by the PKK in which the Kurdish group would declare to abide by the 1949 Geneva Conventions and the first Additional Protocol.


With regard to international organisations: in its resolution of 6 September 2001, the European Parliament stressed the significance of declarations or commitments by AOGs relating to a total mine-ban, and expressed its support for the DoC-mechanism initiated by Geneva Call.
 Another example is provided by the Inter-American Commission on Human Rights, which addressed the relevance of declarations by AOGs in its third report on the human rights situation in Colombia.
 


The ad hoc Tribunals (the ICTR and ICTY) have given considerable attention to unilateral declarations by AOGs. The ICTR in the Rutaganda and Akayesu cases discussed a statement of the RPF to the ICRC that it considered itself bound by IHL. The tribunal treated in both cases the statement as an aspect confirming that the material conditions of Common Article 3 and Additional Protocol II were fulfilled.
 As the applicability of these legal regimes requires that the AOG fulfils certain minimum criteria in order to distinguish itself from mere bandits, it can be deduced that universal declarations made by an AOG are an aspect which may lift the relevant group to a higher legal status. 

The Value and the Reception of Bilateral Agreements

As states and international organisations are usually the other contracting party to the bilateral agreements, there is not much controversy regarding the value and recognition of these instruments. The question concerning the international legal value of such agreements is nevertheless interesting. Article 1 of the 1969 Vienna Convention on the Law of Treaties, the main international instrument on the subject, states that the Convention applies only to treaties between states. The special agreements between states/international organisations and AOGs thus do not fall within the conventional regime of the Law of Treaties. However, article 3 of this Vienna Convention provides that this fact shall not affect the legal force of such agreements. Correspondingly, the ICTY in the Tadic-case declared that it was authorised to apply any agreement which unquestionably bound the parties and was not in conflict with international peremptory norms.
 Also the legal value of bilateral agreements that are concluded by i.a. an AOG appears thus to be accepted within the international legal community.


With regard to the relevance and the authority of special agreements, it may be useful to mention practice of the Human Rights Division of the UN observer mission in El Salvador (ONUSAL). In reviewing the legality of the acts committed by the FMLN, the mission generally referred to the San José agreement on Human Rights. In this agreement, concluded between the Salvadorian government and the FMLN, the FMLN accepted to comply with Common Article 3 and Additional Protocol II. ONUSAL apparently preferred the special agreement to the standard regime of the Geneva Conventions and their second Additional Protocol, which were also binding upon both parties.
 


The Value and the Reception of Internal Regulations and Judicial Mechanisms

By examining the contents of the laws issued by the FMLN, ONUSAL implicitly recognised the capacity of the FMLN to issue these own laws. The same goes for the establishment of the FMLN-courts: by examining their practice, ONUSAL implicitly approved of the capacity of FMLN to establish courts and to issue binding judgments.
 Furthermore, humanitarian NGO’s, driven by considerations of humanity, increasingly encourage AOGs to set up their own laws and codes of conduct. As the International Council on Human Rights Policy states: 

The point is to have some kind of written statement of commitment from the leaders about how they will behave, and to ensure so far as possible that it reflects international standards.
 

However, the Council adds that in many cases it will be unrealistic to expect that even the most progressive codes of conduct will be applied in a way consistent with international standards. With regard to judicial institutions established by AOGs, it states that in almost all cases, trial proceedings relating to members of the AOG that have allegedly committed abuses, or internal inquiries into allegations of spying are likely to fall below international standards.


10.3
AOG conduct and the Formation Process of Humanitarian Customary 

Law

Having established in chapter 10.2 that the AOG-conduct described in chapter 10.1 is in fact taken seriously and is even encouraged by many actors on the international legal stage, the question is now to what extent the relevant conduct is recognised to actually be part of the humanitarian customary law formation process. Considering i.a. the political sensitivity of the matter, it is no surprise that states and international organisations have not been seen to give notice of any convictions that AOGs may directly contribute to the formation of humanitarian customary law. Possible sources left are then nonstate (-based) institutions, the most authoritative of which would in this regard be international courts or respected academics. 


In the groundbreaking Tadic-case, the ICTY considered in general the behaviour of insurgents as “instrumental in bringing about the formation of customary rules”.
 The Tribunal discussed the matter in more detail by examining i.a. unilateral declarations, bilateral agreements and internal regulations by AOGs. As regards unilateral declarations, it ruled that statements by both warring parties, and thus AOGs, could contribute directly to the formation of customary humanitarian law.
 The Tribunal explicitly referred to the statement of the FMLN in 1988, in which it declared to respect both Common Article 3 and the second Additional Protocol. Furthermore of importance is the fact that the ICTY remarked with regard to a declaration by the Government of the Democratic Republic of Congo from 1964, that it was not “an offer of a promise to undertake obligations previously not binding; rather, [the declaration] aimed at reaffirming the existence of such obligations”.
 The Tribunal thus distinguished between on the one hand unilateral declarations relating to rules that are previously not binding and which may thus serve as a constructing element for the formation of new custom, and on the other hand unilateral declarations that merely confirm the existence of an established rule. It can be deduced from the cited remark that the Tribunal regards the aim of the declaring entity of crucial value. The intent of the declaring entity (possibly an AOG) would consequently be of importance for the question whether the declaration may be regarded as an (instrumental) constructing element of CIHL.


Some two decades before the Tadic-case, Cassese had correspondingly noted a direct relevance of unilateral declarations by AOGs for the formation of humanitarian customary rules. With respect to the international rules applicable during the Spanish Civil War, he distinguished between rules that were binding, merely because the parties had agreed on their bindingness, and those rules that were “invoked so many times and by so many parties that a general conviction evolved as to their applicability to all large scale civil wars, thus giving a decisive impulse to the formation of customary law”.
 As regards the second type of rules, Cassese stated that the “many parties” whose invocations contributed to the establishment of a general conviction, included the armed groups led by General Franco. In proving the established customary statuses of the prohibition to attack non-military objectives and the rule concerning precautions that must be taken when attacking military objectives, Cassese explicitly mentioned the significance of the declarations by the authorities of General Franco.
 


With regard to bilateral (special) agreements, the ICTY declared in the Tadic-case that the undertaking of agreements pursuant to common article 3 reflects “an understanding that certain fundamental rules should apply regardless of the nature of the conflict”.
 The Tribunal seems to be of the opinion that when various agreements in accordance with Common Article 3 are made, this would be evidence of opinio (juris sive) necessitatis. As the subjective element is generally regarded as the decisive element in the context of IHL, it can reasonably be argued that the ICTY considered special agreements pursuant to Common Article 3 as evidence of the customary status of the relevant provisions.
 Finally, the Tribunal was also of the opinion in the Tadic-case that the internal regulations issued by Mao Tse Tung during the Chinese Civil War were a sign of State practice, extending general principles of the laws of warfare to internal armed conflict.


Thus, according to the ICTY, AOG-conduct may constitute State practice as well as opinio juris. In the view of the Tribunal, AOGs may directly contribute to the formation of humanitarian customary law through the issuance of unilateral declarations, bilateral agreements and internal regulations. Cassese apparently supports this proposition, at least with regard to the issuance of unilateral declarations. However, notwithstanding the great importance and authority of the decisions of the ICTY (and also of Cassese), it must be stated that there seem to be no, or very few other authoritative institutions indicating a similar conviction.
 With only the statements of the ICTY and Cassese as support, it would seem erroneous to argue that a general conviction has emerged in the international legal community that AOG-conduct constitutes either State practice or opinio juris. Although it might in the future be the case that the relevant statements of the ICTY and Cassese appear to be the start of a developing general conviction, it is obviously to early say that at this moment. 


There are various statements that are not as explicit and concrete as “Tadic” and Cassese, but instead address the (direct) influence of AOGs on the formation of humanitarian customary law in a theoretical context and with more caution. Henckaerts contends that under current international law only State practice can create customary humanitarian law. The practice of armed opposition groups would formally count only if the group is successful in its rebellion and becomes the new de jure government. However, this perspective, according to Henckaerts, denies the reality that armed opposition groups are important actors in internal armed conflicts and could play a role in the creation of the rules that apply to such conflicts. He argues in favour of a situation where practice of armed opposition groups is taken into account in the formation of humanitarian customary law relating to internal armed conflicts. To achieve such a situation, Henckaerts notes that states could recognise that armed opposition groups can contribute to the formation of customary law, just as international organisations can contribute to the creation of international rules applicable to international organisations.
 With regard to the question whether Additional Protocol II enjoys customary status, Meron states that the protocol needs to be applied or observed and furthermore be accompanied by opinio juris. Although he does not explicitly refer to concrete AOG conduct, resulting in the customary status of the protocol, Meron is of the opinion that both states and AOGs are important for such application, observation and legal conviction.
 Zegveld similarly states that although the practice is still limited, there is some evidence that the consent of AOGs is relevant for their obligations under international customary law.
 

Some Final Thoughts

It was explained in chapter 2.3 that the establishment of rules applicable to internal armed conflicts may occur in three ways: the extension of existing rules for international armed conflicts to internal armed conflicts; completely new rules applicable to both types of conflict; and new rules applicable only to internal armed conflicts. As regards the distinction between existing rules and new rules, it could be argued that the threshold for AOGs to “get customary rules to apply” is lower with the former type of rules than with the latter. With existing rules that were previously only part of the legal regime on international armed conflicts, states have already given their consent to the substantive aspect of the rule concerned. While this type of rules is thus already backed by some kind of State consent, new rules have not acquired any State consent whatsoever.
 As regards the distinction between new rules applicable to both types of conflict and rules applicable only to internal armed conflicts, it could be argued that as there are rules specifically for internal armed conflicts, AOGs might have a special significance in that formation process. 
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Concluding Remarks

It has been common practice that AOGs give notice of their consent to be bound by certain rules of IHL through the issuance of unilateral declarations, the concluding of bilateral agreements and setting up of internal regulations. States, international organisations and international tribunals have all recognised the significance and the validity of unilateral declarations by and bilateral agreements with AOGs. The capacity of AOGs to issue their own laws has also been accepted by authoritative institutions of the international community. 


States and international organisations have not been seen to recognise that AOGs may directly contribute to the formation process of humanitarian customary law. The ICTY on the other hand, has declared that AOG-conduct may constitute State practice as well as opinio juris. According to the Tribunal, such conduct may consist of unilateral declarations, bilateral agreements and internal regulations. Cassese supports this proposition, at least with regard to the issuance of unilateral declarations. There are various authors, less definite in their statements, who stress the significance of AOG conduct in the context of humanitarian customary law formation. All in all, there does not seem to be enough evidence to argue that a general conviction has emerged in the international legal community that AOG-conduct constitutes either State practice or opinio juris.


However, Henckaerts’ proposition that AOGs can not constitute custom because they do not possess international legal personality seems invalid. First of all, the hazy and disordered character of the humanitarian customary law formation process does not correspond with such a definite and unambiguous statement. Secondly, the custom formation process is especially determined by certain powerful actors that do not necessarily coincide with those actors in possession of the formal notion of (full) international subjectivity. Thirdly, natural law or objective reason does not correspond to a procedural mechanism that maintains that only one (type of) party to an armed conflict may decide on the rules applicable to that conflict, while both parties are equal in a material sense.


Although fully recognised international legal personality has appeared not to be necessary for the actual ability to contribute to the humanitarian customary law formation process, some form of legal qualification is still required for the actors deciding on the applicable humanitarian rules that follow from the principle of humanity. As the total group of actors recognised to possess (full) international legal personality do not coincide with all the de facto international subjects, this group is arguably incomplete. 


Besides the fact that (well developed) AOGs possess partial international subjectivity, such subjectivity is continuously being enhanced with time. Although this enhancement has only occurred in a material sense, this does not preclude the possibility of a future formal recognition of international legal personality for AOGs. Further enhancement of international subjectivity would most likely affect the role of AOGs in the humanitarian customary law formation process in a positive manner. 

E
CONCLUSIONS

The conclusions to the present thesis are divided in three parts. The first part relates to the commonly accepted positivist view that AOGs cannot create customary rules of international humanitarian law. The second part regards the extent to which AOG-conduct may be relevant for the formation process of customary humanitarian law. The third and closing part refers to the continuously developing nature of the international legal community. 

Traditional positivism dictates on the one hand that only international subjects are capable of creating international customary law, and on the other hand that states (and international organisations) are the single actors recognised to possess full subjectivity. Accordingly, Henckaerts argues that, as AOGs do not possess international legal personality, they cannot create customary law. This thesis has attempted to illustrate that Henckaerts’ proposition is invalid.


First, AOGs are eligible to partial international subjectivity, especially those that resemble a de facto authority. Moreover, there are various ways in which the international (legal) status of AOGs may be enhanced: by developing itself and moving towards de facto authority, by other actors that try to engage AOGs for humanitarian reasons, and by the influence of natural law that is in this respect twofold. Second, in reality, also actors who are not recognised to possess full international subjectivity are able to substantially contribute to the formation process of humanitarian customary law, or even to create such law independently of any State consent. The group of recognised (full) international subjects is arguably incomplete. 


All in all, the commonly stated reasons why AOGs would not be in a position for contributions to the formation process of humanitarian customary law seem to be invalid. Moreover, when taking into account the hazy and informal character of this process and the major influence that natural law exerts on it, it is hard to see why influential and well-developed AOGs would not be able to make crucial contributions to the process. 

To what extent is AOG conduct significant for the formation of humanitarian customary law? There is a variety of AOG conduct that may be of importance for this formation. At the bottom of an imaginary significance scale, the lowest possible influence that AOGs can be said to exert would lie in their mere existence and the consequent occurrence of internal armed conflicts. As the occurrence of internal armed conflicts makes rules regulating them necessary, AOGs would in any case exert a passive, indirect influence on the formation process. 


Going a littler higher up the scale, it could be stated that AOGs exert negative indirect influence by frequently violating humanitarian principles. Through such violations AOGs may trigger the actions of institutions like states, international organisations and international courts, i.e. institutions that may subsequently constitute humanitarian customary rules. Still higher up the scale would be positive indirect influence, an example of which would be sensitising these institutions or academics and public opinion, and thereby influencing opinio juris, a decisive constituting element for humanitarian customary law. 


An example of positive influence which might be regarded as more direct would be when AOG conduct is adopted or ratified by a state or international organisation. In such a case, AOG conduct serves as “preparatory work” for State practice or humanitarian customary law. Conduct which might lift AOGs even higher up the significance scale is the conclusion of special agreements. The fact that states or international organisations are the other parties to such agreements, and the possibility that the relevant conduct by those actors may constitute State practice, brings the corresponding conduct of the AOG very close to the actual formation process of humanitarian customary law.


As regards direct influence, the ICTY and Cassese have declared that AOG-conduct may constitute State practice as well as opinio juris. In their view, AOGs contribute as a full player in the humanitarian customary law formation process. This practice has not been (explicitly) supported by states and international organisations. All in all, there does not seem to be enough evidence of an international general conviction that AOG-conduct constitutes either State practice or opinio juris. In recent years however, various authors have stressed the significance of AOG conduct in the context of humanitarian customary law formation.

This thesis will close with a mentioning of the notion of time and development. Although (well developed) AOGs already possess partial international subjectivity, it is important to note that in general, the international status of AOGs is continuously being enhanced, i.e. general status as well as legal status. Further enhancement of international subjectivity would most likely affect the role of AOGs in the humanitarian customary law formation process in a positive manner. The procedural mechanism of belligerency recognition has come into disuse, the distinction between international and internal armed conflicts has blurred, AOGs are nowadays bound by international regulation. In short, the procedural rules of customary IHL have adapted to developments of international community and the demands of humanity, and will always continue to do so. 
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