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Manila

En Banc

Copy No. ____

SOUTHERN HEMISPHERE ENGAGEMENT

NETWORK INC., et al.;                                                           

                                                                Petitioners

G.R. No. 178552

                               - versus -

(Human Security Act Case)

ANTI-TERRORISM COUNCIL, et al.;

                                                               Respondents 

x ------------------------------------------------------------- x

SEPARATE REPLY TO THE OSG’S

CONSOLIDATED COMMENT 


PETITIONERS through counsel respectfully sets forth that they are making this SEPARATE REPLY to the Consolidated Comment of the Office of the Solicitor General (OSG) dated September 20, 2007, pursuant to good reasons in our “Urgent Manifestation & Motion for Filing a Separate Reply” dated 23 November 2007.

In this SEPARATE REPLY, herein petitioners shall deal mainly with the discussion sections of the OSG’s Consolidated Comment which pertain specifically to the issues and arguments raised by their petition.  These are found in the following discussion sections and pages of the OSG’s Consolidated Comment: 

IV.A. on due process & equal protection – pp. 43-50
IX. on compliance in good faith with international conventions against terrorism – pp. 119-142

X. on protection of both the people and state – pp. 142-147

Only after addressing the arguments therein, esp. in section IX, would this SEPARATE REPLY deal with a few other issues and arguments in the OSG’s Consolidated Comment which are commonly raised against all six (so far) petitions, like the question of proper action (section I) and requisites of judicial inquiry (section II).
Main Thrust of our Petition

To recapitulate or restate the main thrust of our Petition, the Human Security Act (HSA) of 2007, particularly its definition of terrorism (Sec. 3), is unconstitutional and a grave abuse of legislative and executive discretion for violating substantive due process as an arbitrary law.  It is arbitrary for disregarding certain applications of the incorporation and treaty clauses of the Constitution.  We refer in particular to certain generally accepted principles of international law which can be deemed adopted not only as part of the law of the land but also as part of the fundamental law of the land, and therefore of constitutional status.  Particularly relevant is the fundamental principle of international treaty law, pacta sunt servanda.  This binds the Philippines to observe in good faith the international treaties relevant to terrorism which it has ratified, including the definitions of terrorism therein.  We submit that the observance of the Philippines has not been in good faith because of an element of deception.  We refer mainly to the fashioning of this anti-terrorism law as a “Human Security Act” (Sec. 1).  
In addition, there is also customary international law relevant to terrorism, including its definition, which is binding on the Philippines as a respected member of the international community, not to mention that these are also part of the law of the land.  These are in fact more relevant to defining terrorism as a crime than the Revised Penal Code and certain special criminal laws.  The heavy reliance of the HSA on the latter tends to conflate and confuse the distinct legal frameworks for the usual run of mostly common crimes, on one hand, and for terrorism, on the other.  In fact, the HSA also shows confusion in declaring a policy to make terrorism a crime against humanity (Sec. 2).   The looseness with legal language and concepts is arbitrary and does not satisfy the substantive due process need for notice of what the crime of terrorism really is, given key concepts and elements of this in both treaty and customary law which are matters of public knowledge.      
That is the main thrust of our Petition.  It involves such constitutional clauses as due process (Art. III, Sec. 1), incorporation (Art. II, Sec. 2) and treaty (Art. VII, Sec. 21).  Of course, in the course of its discussion of issues and arguments, it also treats of other constitutional dimensions like the equal protection clause (Art. III, Sec. 1), the policy of international cooperation (Art. II, Sec. 2), and the people’s right to public information (Art. III, Sec. 7).   In our further discussion which follows, we also bring in one more constitutional dimension, that of proper titles and subjects of bills (Art. VI, Sec. 26[1]), in relation to the HSA’s short title.
Unlike the other petitions in the consolidated case, our Petition’s constitutional challenge to the HSA’s definition of terrorism as a crime is not anchored on the void for vagueness rule.   Unlike the other petitions, we believe that there ought to be a law against terrorism but one which is much more in accordance with international law, both treaty and customary, to which the Philippines is constitutionally and legally bound.
On the HSA’s Non-Compliance in Good Faith with International Conventions Against Terrorism:  Application of Pacta Sunt Servanda

The question of compliance in good faith with international treaties ratified by the Philippines involves the application of the fundamental principle of treaty law known as pacta sunt servanda.   This principle has been codified in Article 26 of the 1969 Vienna Convention on the Law of Treaties, itself ratified by and therefore binding on the Philippines :  “Every treaty in force is binding upon the parties to it and must be performed by them in good faith.”  
Furthermore, the Philippine Supreme Court, during the four most recent decades, has ruled that pacta sunt servanda is among the generally accepted principles of international law that the Philippines adopts as part of the law of the land, through the incorporation clause (Art. II, Sec. 2) of the Philippine Constitution.  Thus (with their internal citations omitted):

Agustin vs. Edu, 88 Phil 195, at 213 (1979), through Justice Enrique M. Fernando:   It cannot be disputed then that this Declaration of Principle found in the Constitution possesses relevance: “The Philippines * * * adopts the generally accepted principles of international law as part of the law of the land, * * *.”  The 1968 Vienna Convention on Road Signs and Signals is impressed with such a character.  It is not for this country to repudiate a commitment to which it has pledged its word.  The concept of Pacta sunt servanda stands in the way of such attitude, which is, moreover, at war with the principle of international morality. 
La Chemise Lacoste, S.A. vs. Fernandez, 129 SCRA 373, at 390 (1984), through Justice Hugo E. Gutierrez, Jr.:  The memorandum is a clear manifestation of our avowed adherence to a policy of cooperation and amity with all nations.  It is not, as wrongly alleged by the private respondent, a personal policy of Minister Luis Villafuerte which expires once he leaves the Ministry of Trade.  For a treaty or convention is not a mere moral obligation to be enforced or not at the whims of an incumbent head of a Ministry.  It creates a legally binding obligation on the parties founded on the generally accepted principle of international law of pacta sunt servanda which has been adopted as part of the law of our land (Constitution, Art. II, Sec. 3).  The memorandum reminds the Director of Patents of his legal duty to obey both law and treaty.  It must also be obeyed.

Tanada vs. Angara, 272 SCRA 18, at 66 (1997), through Justice Artemio V. Panganiban:  By the doctrine of incorporation, the country is bound by generally accepted principles of international law, which are considered to be automatically part of our own laws.  One of the oldest and most fundamental rules in international law is pacta sunt servanda – international agreements must be performed in good faith. “A treaty engagement is not a mere moral obligation but creates a legally binding obligation on the parties x x x.  A state which has contracted valid international obligations is bound to make in its legislations such modifications as may be necessary to ensure the fulfillment of the obligations undertaken.”  (bold face supplied)
Bayan (Bagong Alyansang Makabayan) vs. Zamora, 342 SCRA 449, at 493 (2000), through Justice Arturo B. Buena:  

As an integral part of the community of nations, we are responsible to assure that our government, Constitution and laws will carry out our international obligation.  Hence, we cannot readily plead the Constitution as a convenient excuse for non-compliance with our obligations, duties and responsibilities under international law.

Beyond this, Article 13 of the Declaration of Rights and Duties of States adopted by the International Law Commission in 1949 provides: “Every State has the duty to carry out in good faith its obligations arising from treaties and other sources of international law, and it may not invoke provisions in its constitution or its laws as an excuse for failure to perform its duty.”

Equally important is art 26 of the Convention [Vienna Convention on the Law of Treaties] which provides that “Every treaty in force is binding upon the parties to it and must be performed by them in good faith.”  This is known as the principle of pacta sunt servanda which preserves  the sanctity of treaties and have been one of the most fundamental principles of positive international law, supported by the jurisprudence of international tribunals.
(bold face supplied)

Like the Philippine Supreme Court, various Philippine and foreign authorities in public international law have invariably characterized pacta sunt servanda as a fundamental principle of international law or treaty law, thus:  “one of the oldest and most fundamental rules of international law,”
   “one of the most fundamental principles of positive international law,”
 “one of the fundamental rules of international law,”
  “(one of) two fundamental principles governing the application and enforcement of treaties,”
 “the most fundamental principle of treaty law,”

“the most fundamental principle in the whole of customary international law of treaties,”
  “the fundamental principle of the law of treaties,”
  and “one aspect of the fundamental rule that requires all subjects of international law to exercise in good faith their rights and duties under that law.”

Constitutional Status of Pacta Sunt Servanda

We submit that the fundamental international law principle pacta sunt servanda is not only adopted as part of the law of the land but also can be deemed adopted as part of the fundamental law of the land and therefore is a principle with constitutional status.  The case at bar is an occasion or opportunity for the Supreme Court to rule and declare this.  We shall proceed to show why.  But first we clarify that, contrary to the misreading by the OSG in its Consolidated Comment (at pp. 120 & 137), it is not our position that the definitions of terrorism in international treaties are part of the generally accepted principles of international law and can be accorded constitutional status.  What we say can be accorded constitutional status is pacta sunt servanda.   This in turn strongly binds, not just by ordinary law but by fundamental law, the Philippines to adhere to those definitions of terrorism in international treaties it has ratified.  

There are at least two indications of the constitutional status of pacta sunt servanda in the most recent of the four afore-quoted decisions of the Supreme Court, Bayan vs. Zamora.  One is the reference to pacta sunt servanda as “one of the most fundamental principles of positive international law.”  By a fortiori or analogous reasoning, ordinary principle is to ordinary law as fundamental principle is to fundamental law.  Stated otherwise, the hierarchy of principles is or should be reflected in the hierarchy of laws.  Second is the point that “we cannot readily plead the Constitution as a convenient excuse for non-compliance.”  In other words, pacta sunt servanda must be deemed of constitutional status since the Constitution cannot be invoked against it.  And the only way to maintain the conceptual supremacy of the Constitution is to deem pacta sunt servanda as part of it.

We already pointed out in our Petition (at p. 24) that there are already at least two generally accepted principles of international law that are restated in the Constitution:  renouncing war as an instrument of national policy (Art. II, Sec. 2), and sovereign immunity from suit (Art. XVI, Sec. 3).  That the latter principle is embodied in that constitutional provision has been affirmed by the Supreme Court in its rulings in U.S.A. vs. Guinto (182 SCRA 165) and Holy See vs. Rosario (238 SCRA 524).  We had also already pointed out (at p. 23) a portion of the ruling in Kuroda vs. Jalandoni, 83 Phil. 171, at 177 (1949) on “the generally accepted principles and policies of international law which are part of our Constitution.” (bold face supplied)  We said (at p. 24) that a good example would be human rights as defined in the International Bill of Rights (the Universal Declaration of Human Rights and the two International Covenants) being reflected in our Constitution’s Bill of Rights (Art. III) and Art. XIII on Social Justice and Human Rights.

These constitutional provisions and rulings are far superior than the OSG Consolidated Comment’s citation (in p. 139) of the 1986 Constitutional Commission deliberative exchange between Commissioners Guingona and Azcuna to the effect that “when we talk of the generally accepted principles of international law as part of the laws of the land, we mean that it is part of the statutory type of laws, not of the Constitution.”      
One of the stronger arguments for the constitutional status of pacta sunt servanda is the already settled constitutional status of its private law equivalent, esp. in the area of civil and commercial law:  the obligation of contracts, enshrined in no less than the Bill of Rights’ non-impairment clause (Art. III, Sec. 10).  If the non-impairment of the obligation of commercial or other civil contracts between private parties is given constitutional status, then with more reason should the observance of international treaties between and among states be given similar constitutional status.  Actually, the two principles are analogous, one in the private domestic sphere, the other in the public international sphere.
International law authorities speak of “the contractual concept of treaty relations.”
  In the International Institute for the Unification of Private Law (UNIDROIT) Principles of International Commercial Contracts, Article 1.3 on the “Binding character of contract” is said to “lay down another basic principle of contract law, that of pacta sunt servanda.”
  In Black’s Law Dictionary, 5th Ed., the meaning of pacta sunt servanda is given as “Agreements (and stipulations) of the parties (to a contract) must be observed.”

According constitutional status to pacta sunt servanda would also obviate some flip-flopping or dilemmas on the part of the Supreme Court when it has to grapple with conflicts between the fundamental law and our obligations arising from international agreements.  An indication of this in recent years is Lim vs. Executive Secretary, 380 SCRA 739, at 757-759 (2002).   Here, the Supreme Court made this statement: “Our Constitution espouses the opposing view” – referring to Art. 27 of the Vienna Convention on the Law of Treaties whereby a party to a treaty is not allowed to “invoke the provisions of its internal law as justification for its failure to perform a treaty.”   Well, it doesn’t look good, for one, that the Philippine Supreme Court appears to strongly oppose an established provision on observance of treaties in a key international treaty to which the Philippines was one of the 32 original States-signatories,
 even if this is to uphold its constitutional jurisdiction over the constitutionality or validity of any treaty, international or executive agreement (Art. VIII, Sec. 5).  
Then, the Lim decision goes on to cite two old cases – Ichong vs. Hernandez, 101 Phil. 1155 (1957), and Gonzales vs. Hechanova, 9 SCRA 230 230 (1963) – which have been criticized by a leading Filipino authority on international law for certain obiter dicta therein to the effect that statutes always prevail over treaties, without regard to the rules lex posterior deorogat priori as well as lex specialis derogat generali to resolve any conflicts between laws or legal instruments which are “in the same class.”
  Another obiter in a later case – Abbas vs. Commission on Elections, 179 SCRA 287 (1989) would put a treaty “in the same class” as a statute in the hierarchy of laws.  But this balance could be tipped by pacta sunt servanda partaking of constitutional status.
Implications of Pacta Sunt Servanda regarding Definitions of Terrorism in International Treaties Ratified by the Philippines

The OSG Consolidated Comment (at p. 134) in fact recognizes some implications of pacta sunt servanda when it says:  “The principle of sovereign equality among States implies that States have freedom of action in defining terrorism under its penal statutes, with due regard only to the principle of pacta sunt servanda.”

The Philippines is bound to perform or observe in good faith the international treaties on terrorism which it has ratified, including the definitions therein, especially for the purpose of criminalizing (i.e. defining and penalizing) terrorism in our domestic implementing legislation against this which is among the most serious crimes of concern to the international community.  In criminalization, definition, aside from penalization, is basic.  No definition, no crime.  Wrong definition, wrong crime.  We will deal first with the performance or observance aspect, and deal later with the good faith aspect.
The emerging international legal definition of terrorism which we presented in our Petition (at pp. 9-10) is based mainly on the UN Report A more secure world: our shared responsibility by the UN High-Level Panel on Threats, Challenges and Change officially endorsed by the then UN Secretary-General Kofi Annan with his covering Note of 2 December 2004 to the 59th session of the UN General Assembly (see Annex C of our Petition).   The OSG Consolidated Comment (at p. 129) contends that “the UN High-Level Panel Report “merely ‘recommends that the definition contain a xxx. (d) description of terrorism xxx.’”   But the UN High-Level Panel Report does not contain the word “recommends” nor the phrase “that the definition contain a” (see par. 164 in Annex C of our Petition), so the OSG is misleading the Court here.   In any case, most, if not all, of the elements in that definition formulated in the UN High-Level Panel Report are not just recommendatory to but are already binding on the Philippines under both treaty and customary law.  
Let us cover treaty law first because this is what pacta sunt servanda is applicable to and because the OSG in its Consolidated Comment (at pp. 127 & 133) keeps on creating a straw man to hit, as it were, by saying that there is no internationally accepted definition of terrorism as would constitute or has crystallized into customary international law.  We will address this later.
In the UN High-Level Panel Report’s formulation of the definitional elements of terrorism, reference is made to several international treaties and legal instruments which have been ratified or are otherwise binding on the Philippines: 
 (a)  the Geneva Conventions and related instruments, e.g. its Additional Protocol II (the Philippines has not ratified Protocol I) 
(b)  the 12 anti-terrorism conventions (all ratified)
(c)  the 1999 International Convention for the Suppression of the Financing of Terrorism (ratified)
(d)  Security Council Resolution 1566 (2004) [the Philippines is bound by Article 25 of the 1945 UN Charter]
In addition to these, we might add, as we mentioned in our Petition (at p. 15),  the international treaty mentioned by Justice Santiago M. Kapunan in his Dissenting Opinion in Lim vs. Executive Secretary, 380 SCRA 739, at 766 (2002), as containing an implicit or “operative” definition of terrorism:  the 1997 International Convention for the Suppression of Terrorist Bombings (ratified).
To state the obvious, the Philippines is already bound to adopt the definitions of terrorism in these afore-mentioned specific international treaties and instruments even without the UN High-Level Panel Report.  No need for the OSG to set this up as a “merely recommendatory” or “merely descriptive” (as supposedly distinguished from definitional) straw man.  The OSG Consolidated Comment (at pp. 120 & 123) tries to downgrade the UN High-Level Panel Report and even actual international law as providing not definitions but merely “descriptions” of terrorism or acts of terrorism.  But description is often part of definition, especially where crimes are concerned.  In any case, the OSG Consolidated Comment (at p. 132) concedes that the relevant international conventions and resolutions already provide a “working definition of terrorism.” 

After going through the definitions or elements of terrorism in all the afore-mentioned specific international treaties and instruments in our Petition (at pp. 11-15), we pointed out (at p. 17) that the most important international legal definitional elements of terrorism are not found in the HSA’s definition of terrorism as a crime:
1.   First, is “that (it) is intended to cause death or serious bodily harm to civilians or non-combatants,” in other words, making civilians the object of attack or the deliberate targeting of civilians.  

  
2.   Second, “the purpose of such act is to intimidate a population” or “to spread terror among the civilian population,” OR “to compel a Government [OR] an international organization to do or abstain from doing any act.”
 While it may be that there are some differences or variances in the definitions and elements of terrorism in the afore-mentioned specific international treaties and instruments, these can be harmonized along the lines Professor Hans Koechler spoke of in his 2002 Supreme Court Centenary Lecture
 when he said “Such a harmonization of the basic legal rules related to politically motivated violent acts against civilians would make it legally consistent…”
  
The OSG is misleading the Court again when it says in its Consolidated Comment (at p. 131) that Security Council Resolution 1566 (2004) “covers acts aimed solely to provoke terror.”  False.  A reading of the Resolution, esp. its paragraph 3 (see Annex D of our Petition), will clearly show that it also mentions other purposes: “intimidate a population or compel a government or an international organization to do or abstain from doing any act.”  The OSG Consolidated Comment further misleads the Court by also saying that “this mode [to provoke a state of terror in the general public] is not found in the UN High-Level [Panel] Report.”  It is found there through the references it makes to Security Council Resolution 1566 (2004) itself and to the Geneva Conventions and Protocols, which speak of “the primary purpose of which [acts or threats of violence] is to spread terror among the civilian population.”
The OSG Consolidated Comment (at p. 120) makes it appear that our Petition advocates adoption in toto of the definitions of terrorism in the afore-mentioned specific international treaties and instruments.  What we advocate is the adoption of at least the most important international legal definitional elements, like the two outlined above, drawn from those sources.  And this, among others, is where the HSA fails in performing or observing those treaties – in violation of pacta sunt servanda which, as we discussed, partakes of a constitutional principle.  As we said, we shall discuss the good faith aspect later.  We shall also further point out other substantial and material definitional deviations of the HSA from the afore-mentioned specific international treaties.  But before all that, let us now cover customary law.      
Customary International Law on Terrorism and its Definition


Of the afore-mentioned specific international treaties and instruments outlined in the UN High-Level Panel Report, it is only the Geneva Conventions, in its entirety, which has attained the status of customary international law.  The “rules and regulations” of the Geneva Conventions have also been incorporated into Philippine law by the afore-cited Supreme Court ruling in Kuroda vs. Jalandoni.  In our Petition (at p. 22), we pointed out that this ruling on March 26, 1949 was promulgated before the famous four Geneva Conventions of August 12, 1949, and so was actually referring to the earlier two 1929 Geneva Conventions.  But the Kuroda ruling would apply even more so to the more universally accepted 1949 Geneva Conventions, and the case at bar should be an occasion for the present Supreme Court to clarify or rule on this.  The reference to the Geneva Conventions in the Kuroda case is what makes it relevant to the case at bar, contrary to assertion of the OSG Consolidated Comment (at p. 138).  The Geneva Conventions are both a treaty and customary law source of the notion of terrorism.   
While the Geneva Conventions themselves only use but do not define the term “terrorism” (in the Fourth Convention, Art. 33), its two 1977 Additional Protocols contain definitional elements of terrorism in identical Art. 5(2) of Protocol I and Art. 13(2) of Protocol II:   “The civilian population as such, as well as individual civilians, shall not be the object of attack.  Acts or threats of violence the primary purpose of which is to spread terror among the civilian population are prohibited.”  (bold face supplied)   The second sentence is now established as a norm of customary international law applicable in both international and non-international armed conflicts.
  As a generally accepted principle of international law, that second sentence can be deemed adopted as part of the law of the land, and the Supreme Court has this occasion to declare or rule so, being germane to the very lis mota raised by our Petition. 


Again, we see here the two most important international legal definitional elements of terrorism – civilians as the object of attack, and the purpose to spread terror among them – which are not found in the HSA’s definition of terrorism as a crime.  In the chapeau or qualifier in Sec. 3 of the HSA the only element of purpose is “to coerce the government to give in to an unlawful demand.”  The “sowing and creating a condition of widespread and extraordinary fear and panic among the populace” is only incidental (“thereby”), not a purpose, to the commission of any of six felonies and six special offenses.  And there is nothing said about civilians as the object of attack.

To repeat, definition is everything or almost everything (because there must also be penalization) in criminalization.  A crime is not a crime until it is defined and penalized as such.  Other HSA provisions like Sec. 4 on “Conspiracy to Commit Terrorism” and Sec. 17 on “Proscription of Terrorist Organizations, Association, or Group of Persons” are directly affected by, as they depend on, the Sec. 3 definition of “Terrorism.”  
Senator Manuel A. Roxas III, in explaining his vote of “No” to the HSA, said “In my reading of the ‘Analects of Confucius,’ there is a portion there were Confucius said that we must be very careful how we define a problem because that problem definition will likewise define the proposed solution to the problem.”
  Terrorism is a global or international problem.  The HSA itself in Sec. 2 declares a policy “to make terrorism a crime… against the law of nations.”  There must therefore be more fidelity to international law – than is found in the HSA.  
Contrary to the misleading allegation of the OSG Consolidated Comment (at p. 127), the HSA does not make any reference at all to the 12 UN anti-terrorism conventions.  The OSG says that the HSA “in fact attempts to incorporate and interpret these Conventions based on existing Philippine penal laws.”  This is a rather insular or parochial approach to a global phenomenon highlighted by 9/11/2001, early in the New Millenium.  The HSA’s main reference for defining terrorism, as stated in its Sec. 3 opening phrase, is the Revised Penal Code, circa 1932, with its precursor Spanish Penal Code of 1870 (extended to the Philippines in 1887), two centuries back.   Under the circumstances of facing so serious a global problem as terrorism, does such main reliance on the archaic Revised Penal Code still pass for allowable legislative discretion in questions of policy, or is it not already grave abuse of discretion which disregards certain constitutional and international law parameters?    
Grave Variances in Definitions, Elements and Acts of Terrorism
By “grave variances,” we are not talking about what the OSG Consolidated Comment (e.g. at p. 132) takes extra pains, including with a long 24-page Annex 1, to show that there are varying definitions of terrorism by different country legislation.  This to us is not so much an argument for “States have freedom of action in defining terrorism” as it is really an argument for the need to move or hew closer to an international definition, even if this is in the meantime only “emerging,” “working,” “implicit” or “operative.”  The anti-terrorism legislation of different countries is interesting to study but they do not bind us.   What binds us is international law; it is this that we have to study more and, more importantly, to adhere to.        
Contrary to the allegations of the OSG Consolidated Comment (at pp. 125-127), the HSA definition of terrorism does not correspond in material respects with the acts of terrorism described in the UN instruments on terrorism.    There is no real material “equivalence” between the acts proscribed under the “12 preceding anti-terrorism conventions” referred to in paragraph 164(b) of the UN High-Level Panel Report and the predicate crimes under the HSA.    X X X
No Good Faith Performance through the HSA

We have shown 
WHEREFORE, it is respectfully prayed that the foregoing SEPARATE REPLY be admitted and noted for the best possible disposition of this case.

Quezon City, ___ December 2007.
SOLIMAN M. SANTOS, JR.

Counsel for Petitioners
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